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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

____________________________________ 

      ) 

Valeritas, Inc.,     ) In the matter of:      U.S. Reg. No. 3,895,432 

      )  

  Petitioner,   ) For the Mark:          VGO 

      )  

 v.     ) Filing Date:         March 2, 2010 

      )  

VGo Communications, Inc.   ) Registration Date:   December 21, 2010 

      )  

  Respondent.   ) Cancellation No.:    92054171 

___________________________________ ) 

 
 

PETITIONER’S MOTION FOR SUMMARY JUDGMENT 

Currently both the mark owned by Valeritas, Inc. (“Valeritas” or “Petitioner”) and the 

mark owned by VGo Communications, Inc. (“VCI” or Respondent”) are being used in 

connection with the care and management of patients having diabetes. 

.                                                      

                                                                        

 

Accordingly, Petitioner hereby moves pursuant to Fed. R. Civ. P. 56 and 37 C.F.R. § 2.127(e) for 

entry of summary judgment in its favor that Respondent’s VGO mark in U.S. Reg. No. 

3,895,432 (“VCI’s VGO Mark”) be cancelled on the grounds that VCI’s VGO Mark is likely to 

cause confusion, mistake, and/or falsely suggest to the public that there is an association between 

Petitioner and Respondent because: (i) the literal element of VCI’s VGO Mark is identical to the 
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literal element of Petitioner’s V-GO mark; (ii) VCI’s VGO design mark (which is displayed on 

the specimen of use submitted by Respondent) is virtually identical to Petitioner’s V-GO design 

mark; (iii) the goods are complementary and thereby closely related; (iv) Petitioner has prior 

rights to the VGO mark; (v) the channels of trade should be given less importance because the 

marks are identical; (vi) competition is not required to establish likelihood of confusion; and 

(viii) Petitioner will be damaged by the continued registration of VCI’s VGO Mark.  Pursuant to 

37 C.F.R. § 2.127(d), Petitioner requests that the Trademark Trial and Appeal Board (the 

“Board”) suspend the above-captioned Cancellation proceeding (the “Cancellation”) pending a 

decision on this Motion for Summary Judgment, and, in the event that summary judgment is 

denied, that the Cancellation proceeding dates be reset.
1
    

 

I. SUMMARY JUDGMENT STANDARD 

Parties may resolve legal disputes through summary judgment where there is no genuine 

issue of material fact and more evidence than already available would not change the result in the 

case.  Pure Gold, Inc. v. Syntex (U.S.A.), Inc., 221 U.S.P.Q. 151, 154 (T.T.A.B. 1983), aff’d, 

739, F.2d 624 (Fed. Cir. 1984) (granting summary judgment on the issue of likelihood of 

confusion where evidence which might be provided at trial would not change result given the 

differences in the goods of the parties).   “The [Board] shall grant summary judgment if the 

movant shows that there is no genuine dispute as to any material fact and the movant is entitled 

to judgment as a matter of law.” Fed. R. Civ. P. 56(a).  In reviewing a summary judgment 

motion, the Board may consider requests for admission and requests for production and their 

responses if they are provided with the moving party’s brief.  37 C.F.R. § 2.127(e)(2). 

                                                             
1
 Petitioner has pending at this time a Motion to Compel on which the Board has not yet ruled. Plaintiff is filing this 

Motion for Summary Judgment for consideration in the event the Board declines to grant Petitioner’s Motion to 

Compel because the date hereof is the final date on which Petitioner may file a Motion for Summary Judgment.2  
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 Here, there is no genuine dispute of material facts.  Petitioner is the owner of the V-GO 

mark, in both standard characters and as a design mark, for use in connection with “[m]edical 

apparatus, namely, infusion and injection devices for administering drugs” in the healthcare 

industry, specifically in the field of diabetes care and management.  Respondent applied to and 

successfully registered the VGO mark for “robotic video and audio communication hardware; 

computer software for use in connection with audio and video communication systems.”  

Respondent uses a design mark, as depicted in its specimen of use, in connection with its 

telepresence robot.  Respondent’s product, a telepresence (or telemedicine) robot, is used in the 

healthcare industry, including the field of diabetes care and management.  Because the standard 

character marks are identical and the design marks are substantially similar, and because the 

marks are being used in the healthcare industry, which includes the field of diabetes, confusion is 

likely.  Thus, Petitioner is entitled to judgment on this issue as a matter of law.    

 

II. STATEMENT OF FACTS 

A. Petitioner Owns Registrations for the V-GO Mark 

Petitioner is the owner of the V-GO (standard character) mark in U.S. Reg. No. 

4,125,819, (“Petitioner’s V-GO Mark”) and the V-GO DISPOSABLE INSULIN DELIVERY 

SYSTEM (& Design) mark in U.S. Reg. No. 4,105,936 (“Petitioner’s V-GO Design Mark”) 

(collectively, “Petitioner’s Marks”) for use in connection with “[m]edical apparatus, namely, 

infusion and injection devices for administering drugs.” (Exhibit A). 

 

B. Respondent Owns a Registration for the VGO Mark 

Respondent is the owner VCI’s VGO Mark, which is the subject of this proceeding 

(Exhibit B). 
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C. Respondent Owns VCI’s VGO Design Mark 

Respondent’s registration is for the VGO mark in standard characters but Respondent 

uses a design mark in commerce.  Specifically, as depicted in the specimen of use filed with its 

application (Exhibit C), Respondent uses the design mark below (“VCI’s VGO Design Mark”): 

 

It is appropriate for the Board to consider the specimen of record as evidence of how a mark is 

actually being used in commerce when evaluating competing marks for likelihood of confusion 

purposes.  As Professor McCarthy explains, “[a]s to format, if applicant’s mark is shown in the 

application in typed letters, it is appropriate to compare the actual specimen of applicant’s use 

with opposer’s format usage.” J. Thomas McCarthy, 3 McCarthy on Trademarks and Unfair 

Competition § 20:15. The courts have followed this rule for at least 40 years.  In Phillips 

Petroleum Company v. C.J. Webb, Inc. 170 U.S.P.Q. 35 (C.C.P.A. 1971), Phillips opposed 

applicant’s CRC MARINE FORMULA 6-66 mark based on an alleged likelihood of confusion 

with Phillips’ 66 mark.  Although applicant’s mark in standard characters was significantly 

different than opposer’s mark, the Federal Circuit’s predecessor court examined the specimens of 

use submitted with the application.  The court noted that because the application was submitted 

in standard characters, the “application is not limited to the mark depicted in any special form. In 

trying to visualize what other forms the mark might appear in, we are aided by the specimens 

submitted with Webb’s application as illustrating the ‘mark as actually used.’ ” Id. At 36.  It was 

clear from “the specimen included with the application papers in the record,” id., that the “66” 

portion of applicant’s mark was more prominent that the other portions of the mark.  As a result, 
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the court found a likelihood of confusion and reversed the TTAB’s decision dismissing the 

opposition. 

 Moreover, the Federal Circuit has recently reinforced the validity of the Phillips case. See 

Citigroup Inc. v. Capital City Bank Group, Inc., 98 U.S.P.Q.2d 1253, 1259 (Fed. Cir. 2011) (“As 

explained in Phillips, illustrations of the mark as actually used may assist the T.T.A.B. in 

visualizing other forms in which the mark might appear.”) 

 Similar to the Phillips’ case, it is appropriate for the TTAB to consider how Respondent 

actually uses the mark in commerce based on the specimen included with the application papers 

in the record.   

 

D. Petitioner uses its V-GO Mark and its VGO Design Mark in the healthcare industry 

 

Petitioner’s product is an insulin delivery device.  As it is well known, insulin devices are 

used in the healthcare industry, specifically in the field of diabetes care and management.  

Petitioner has been using both its standard character mark and its design mark in connection with 

its insulin delivery device.  

 

E. Respondent uses both the VCI VGO Mark and the VCI VGO Design Mark in the 

healthcare industry, including in the field of diabetes care and management 

 

While Respondent registered its VGO mark for use in connection with an audio and 

video telecommunications device without specifying an industry, it is undisputed that 

Respondent is using the mark in the healthcare industry, including in the field of diabetes care 

and management.  

Respondent advertises its product as “A Groundbreaking Telemedicine Solution” 

(Exhibit D).  The article, Amana Healthcare to connect patient with Vgo robots, (Exhibit E) 
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states “[t]he telepresence robots will allow patients, family members or health professionals to 

drive the robot and interact through the build in video and audio.”  Another article, Rady 

Children’s Announces VGo Deployment in Telemedicine Program, states “[d]octors at Rady 

Children’s Hospital today introduced the deployment of a fleet of Vgo telemedicine robots, 

allowing physicians to evaluate patients quickly and from anywhere… [d]octors are now able to 

interact and perform their jobs in ways not previously possible” (Exhibit F). 

In fact, Respondent admits that the healthcare industry is at least one third of its market.  

In the deposition of Thomas Ryden under Rule 30(b), Mr. Ryden indicates that the healthcare 

industry is a third of its market: 

 

Q: What percentage of VCI’s market consists of healthcare? 

A: I would say a third. I think it’s almost a third between those 

three major market groups. 

 

(Exhibit G, pp 45 – 48.)  In Respondent’s white paper, Extending the Reach of Care, it advertises 

that the “Vgo robotic telepresence can make a profound impact” and then it describes how 

Respondent’s product can be used in the healthcare industry, i.e., for second opinions, medical 

training, and in-home post-op care (Exhibit H).  In fact, Respondent’s website makes numerous 

references to Respondent’s product’s uses in the healthcare industry. (Exhibit I).  Also, 

Respondent’s products are advertised in healthcare magazines. For example, the VGO 

telepresence robot was featured in Modern Healthcare (Exhibit J) 

 More importantly, Respondent promotes its product for use the same field in which 

Petitioner promotes its product – the field of diabetes care and management.  Respondent and 

PositiveID Corporation, a diabetes management company, conducted a joint product 

demonstration in May of 2012 at the American Telemedicine Association Conference  (Exhibit 
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K).  The purpose of the joint product demonstration was to demonstrate “PositiveID’s iglucose 

wireless communication device for diabetes management operates in conjunction with Vgo’s 

robotic telepresence to show the ability of wireless technology to transform healthcare through 

mobile interaction between patients and healthcare providers” (Exhibit L). 

 

III. ARGUMENT 

 In In re E.I. DuPont DeNemours & Co., 476 F.2d 1357, 1361 (C.C.P.A. 1973) the 

predecessor of the Federal Circuit set forth a multi-factor test for determining likelihood of 

confusion.  These factors include: (i) “the similarity or dissimilarity of the marks in their 

entireties as to the appearance, sound, connotation and commercial impression,” and (ii) “the 

similarity or dissimilarity and nature of the goods or services as described in an application or 

registration or in connection with which a prior mark is in use.” 

 

A. VCI’s VGO Mark is identical to Petitioner’s V-GO Mark 

Petitioner’s registration for its mark in standard characters is for the distinctive term “V-

GO” whereas Respondent’s registration is for the mark “VGO.”  The only different between the 

two marks is use of a hyphen. Since a hyphen is a character that does not significantly alter the 

mark, the marks are virtually identical. 

Because the mark is distinctive and the marks are virtually identical, consumer confusion 

is highly likely.  Accordingly, the Board must determine that Respondent’s VGO Mark is 

confusingly similar to Petitioner’s V-GO Mark.   
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B. VCI’s VGO Design Mark is substantially similar to Petitioner’s V-GO Mark 

VCI’s VGO Design Mark is substantially similar to Petitioner’s V-GO Design Mark. As 

you can see below, both marks consists of a large capital letter “V” followed by the word “GO” 

in smaller capital letters.  The fonts are similar, and in both the marks, the fonts are slanted 

towards the right. In addition, both marks contain a horizontal lime green element with a 

spherical shape on the right-hand side, which suggests movement from left to right.                                                     

                                                           

In summation, the overall appearance, sound, connotation, and commercial impression of 

VCI’s VGO Mark is virtually identical to Petitioner’s V-GO Mark and VCI’s VGO Design Mark 

is substantially similar to Petitioner’s V-GO Design Mark. 

 

C. The goods are closely related 

When marks are very similar or identical, less similarity of the goods is required for a 

finding that confusion is likely.   McCarthy §23.20.50.  As Professor McCarthy explains, “it is 

‘only necessary that there be a viable relationship between the goods or services in order to 

support a holding of likelihood of confusion.’” Citing In re Concordia International Forwarding 

Corp. 222 U.S.P.Q. 335, 1983 WL 51828 (T.T.A.B. 1983). 

In fact, the degree of similarity of the goods can be larger if the marks are identical.  

McCarthy §23.20.50, citing Kohler Co. v. Baldwin Hardware Corporation, 82 U.S.P.Q.2d 

U.S.P.Q.2d 1100, 2007 WL 117575 (T.T.A.B. 2007) (likelihood of confusion found when 

identical marks used on senior user’s plumping fixtures and junior user’s door hardware). 
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Here, because the standard character marks are identical and the design marks are 

substantially similar, less similarity of the goods is required.  The goods are closely related 

because both Respondent’s and Petitioner’s goods are devices that are used in healthcare and 

patient management.  Petitioner’s product is an insulin delivery device, which is sold and 

marketed in the healthcare industry.  Respondent’s product may be used in the care and 

management of diabetes, as it demonstrated jointly with PositiveID Corporation.  

PositiveID Corporation and VGo Communications to Host Joint 

Demonstration of Wireless Health Solutions at American Telemedicine 

Association Conference 

 

Robotic Telepresence and Mobile Health Monitoring Services Offer 

Innovative Care Options to Healthcare Providers 

 

TAMPA, Fla., May 2, 2011 (GLOBE NEWSWIRE) -- PositiveID 

Corporation ("PositiveID") (Nasdaq:PSID), a leader in next- generation 

patient monitoring and diagnostics, and VGo Communications, Inc. ("VGo"), 

the leading provider of robotic telepresence solutions, announced today that 

the companies will host a joint demonstration of their innovative wireless 

health solutions working together at the American Telemedicine Association 

Annual International Meeting and Exhibition 2011 in Tampa, Florida. The 

companies will demonstrate PositiveID's iglucoseTM wireless communication 

device for diabetes management operating in conjunction with VGo's robotic 

telepresence to show the ability of wireless technology to transform healthcare 

through mobile interaction between patients and healthcare providers. 

 

Demonstration Details 

 

Demos will take place twice daily on May 2 and 3 at 12:30 pm ET and 2:30 

pm ET in PositiveID's booth (#1340). 

 

The live demonstration will show a student using iglucose in a hypothetical 

classroom environment. Once the student checks her blood glucose readings, a 

text message will be sent via iglucose to the "remote school nurse" (in 

Boston). The student's low blood sugar reading will prompt the nurse, using a 

VGo, to check on the student in Tampa. The VGo will travel from its booth 

(#1040) to booth #1340, all under the control of the nurse in Boston. The 

nurse will then have a short face-to-face conversation with the student and 

advise the student of actions to take to stabilize her blood sugar. 

 

(Exhibit L) 
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Respondent’s promotion of its product for use of its VGO product in the healthcare industry, 

including in the same field in which Petitioner uses its VGO mark – the field of diabetes care and 

management –is likely to cause confusion, or to cause mistake, or to deceive.  

 

D. Petitioner’s Rights to the VGO mark are Senior to Respondent’s Rights 

Petitioner’s rights to the VGO mark are senior to Respondent’s purported rights to the 

VGO mark.  Petitioner filed applications for Petitioner’s V-GO Design Mark and Petitioner’s V-

GO Mark on June 4, 2009, which subsequently registered on February 28, 2012 and April 10, 

2012, respectively.  Respondent filed an application for the VGO (standard characters) mark on 

March 2, 2010, which subsequently registered on December 21, 2010. Petitioner’s constructive 

use date is June 4, 2009, Petitioner’s rights are senior to Respondent’s purported rights. 

 

E. Channels of trade should be given less importance because the marks are identical 

When marks are identical, channels of trade should be given less weight in a likelihood of 

confusion analysis because it is not conclusive and does not “form a proper basis for finding lack 

of likelihood of confusion or mistake when the identical trademarks are used on the respective 

goods of the parties.” McCarthy §24:53; citing  J. C. Hall Co. v. Hallmark Cards, Inc., 340 F.2d 

960, 144 U.S.P.Q. 435 (C.C.P.A. 1965), quoted in TAC Technical Instrument Corp. v. Fischer & 

Porter Co., 433 F.2d 827, 167 U.S.P.Q. 635 (C.C.P.A. 1970) (emphasis added). Accord 

Glamorene Products Corp. v. Procter & Gamble Co., 538 F.2d 894, 190 U.S.P.Q. 543 (C.C.P.A. 

1976) (where applicant does not specify channel of sales, present differences between the parties 

is not controlling); Wella Corp. v. California Concept Corp., 558 F.2d 1019, 194 U.S.P.Q. 419 

(C.C.P.A. 1977) (reversing Board holding that the parties were “locked into” separate trade 
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channels: no proof of impossibility of use of common trade channels); San Fernando Electric 

Mfg. Co. v. JFD Electronics Components Corp., 565 F.2d 683, 196 U.S.P.Q. 1 (C.C.P.A. 1977) 

(a registrant's rights “are not to be tied into its current business practices, which may change at 

any time”). 

   Therefore, even if Petitioner’s and Respondent’s goods are not sold in the same channels 

of trade, because the standard character marks are identical and the design marks are 

substantially similar, the channels of trade should be given little weight here. 

 

F. Competition is not required to establish likelihood of confusion 

While arguably Respondent and Petitioner are not competitors, competition is not 

necessary for confusion to occur.  The real test for trademark infringement is likelihood of 

confusion, not competition. McCarthy § 24.13, citing Continental Motors Corp. v. Continental 

Aviation Corp., 375 F.2d 857, 153 U.S.P.Q. 313 (5
th

 Cir. 1967); Safeway Stores, Inc. v. Safeway 

Properties, Inc., 307 F.2d 495, 134 U.S.P.Q. 467 (2d Cir. 1962). 

Therefore, because the standard character marks are identical and the design marks are 

substantially similar, whether or not the Respondent and Petitioner are competitors is irrelevant 

to determine that confusion is likely. 

 

G. Petitioner will be damaged by the continued registration of VCI’s VGOMark 

The continued existence of the registration is likely to cause harm and damage to 

Petitioner in that it falsely represents to the public that VCI has rights in and to the VGO mark 

inconsistent with those of Petitioner who has prior rights, and that there is a false presumption of 

rights to the registration which are inconsistent with Petitioner’s superior rights.  In addition, the 

registration falsely suggests to the public that, by virtue of the registration, there is an association 
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between Petitioner and Respondent with respect to the VGO mark or that Respondent’s goods 

are in some manner associated with Petitioner and its registered mark. 

 

IV. CONCLUSION 

There is no genuine dispute of material facts in this case. Respondent registered and is 

using a mark that is identical to Petitioner’s mark in literal form, and virtually identical to 

Petitioner’s mark in design form. Petitioner rights in the VGO mark are senior to Respondent’s 

purported rights in the VGO mark. Moreover, the marks are used on goods that are closely 

related insofar as they are complementary, i.e., both are used in the field of diabetes care and 

management.  

Given that there is no genuine dispute as to the facts of this case, and given that confusion 

is likely, Petitioner respectfully requests the Board grant this Motion for Summary Judgment and 

order that U.S. Reg. No. 3,895,432 be cancelled.     

November 8, 2014   Respectfully Submitted, 

     VALERITAS, INC. 

                                                                    

                  By: __________________________________________ 

      Sheri S. Mason 

Thomas F. Dunn 

      Morse, Barnes-Brown & Pendleton, P.C. 

      CityPoint 

      230 Third Avenue, 4
th

 Floor 

      Waltham, Massachusetts  02451 

      Tel: 781.622.5930 

      Fax: 781.622.5933 

      Email: ttab@mbbp.com 
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CERTIFICATE OF SERVICE 

 

 I, Tracy D. Skahan, certify that a copy of the foregoing PETITIONER’S MOTION FOR 

SUMMARY JUDGEMENT was served on: 

 

Michael J. Bevilacqua, Esq. 

Barbara A. Barakat, Esq. 

Wilmer Cutler Pickering Hale & Dorr LLP 

60 State Street 

Boston, Massachusetts  02109 

       

by placing same with the U.S. Postal Service, via first class mail, postage pre-paid, this 8th day 

of November, 2014. 

 

                                                                               

_______________________________ 

Tracy D. Skahan 
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 1      P R O C E E D I N G S
 2      THOMAS RYDEN, having been
 3  satisfactorily identified by the production of his
 4  driver's license and duly affirmed that his
 5  testimony would be the truth, the whole truth and
 6  nothing but the truth, testified as follows in
 7  answer to interrogatories by MR. CONNOLLY:
 8  Q.   Good morning.  Could you please state your
 9    name for the record?
10  A.   Thomas Ryden.
11  Q.   What is your address, Mr. Ryden?
12  A.   My personal home address?
13  Q.   Yes.
14  A.   55 River Road in Pepperell, Massachusetts.
15  Q.   Do you know what this proceeding is today?
16  A.   In general terms, yes.
17  Q.   Are you aware that this is the 30(b)(6),
18    the Rule 30(b)(6) deposition of VGo Communications,
19    Inc.?
20  A.   Yes.
21  Q.   And VGo Communications, Inc., is that your
22    employer?
23  A.   Yes.
24  Q.   And to avoid confusion today I'm going to

Min-U-Script® Jones Reporting Company
617-451-8900
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 1    refer to VGo Communications, Inc. as VCI; is that
 2    okay with you?
 3  A.   We go by VGo.
 4  Q.   Right.  As you know, there are issues with
 5    the letters V-G-O that are relevant to the case so
 6    I'm going to use the letters VCI to refer to your
 7    employer.
 8  A.   Okay.
 9  Q.   The stenographer Miss Morgan will prepare
10    a transcript of my questions and your answers so you
11    have to answer verbally today and not shake your
12    head yes or no.  Do you understand?
13  A.   Yes.
14  Q.   Also please wait for me to finish my
15    questions and I'll try to wait until you finish your
16    answers before asking you another question because
17    it's very difficult when we start to speak over one
18    another for the stenographer to keep the transcript.
19  A.   I understand.
20  Q.   And your lawyers here today may object
21    from time to time.  You must still answer unless
22    you're instructed not to answer by your attorneys.
23    Do you understand that?
24  A.   Yes.

Page 6

 1  Q.   And I'll try to arrange it so we can take
 2    breaks every now and then but if you need to take a
 3    break, just let me know and we'll take a break.
 4  A.   Okay.
 5  Q.   How do you feel this morning?
 6  A.   Fine.
 7  Q.   Have you taken any medication or other
 8    substance that might affect your ability to
 9    understand and respond to my questions?
10  A.   No.
11  Q.   Is there any reason you can think of why
12    you will not be able to answer my questions fully
13    and truthfully?
14  A.   No.
15  Q.   What is your title at VCI?
16  A.   Chief operating officer.
17  Q.   What are your responsibilities?
18  A.   Day-to-day operations, overseeing finance
19    and production and the like.
20  Q.   What do you mean by and the like?
21  A.   We are a small company.  It's everything
22    and anything.
23  Q.   How many employees does VCI have?
24  A.   About 15.
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 1  Q.   Has your role at VCI changed over time?
 2  A.   Not significantly.
 3  Q.   And were you one of the co-founders of
 4    VCI?
 5  A.   Yes.
 6  Q.   What year did you found VCI?
 7  A.   2007.
 8  Q.   So you were there at the start of the
 9    company?
10  A.   Yes.
11  Q.   And prior to that you were at iRobot;
12    correct?
13  A.   Yes.
14  Q.   And by the way VCI was formerly North End
15    Technologies; is that correct?
16  A.   North End Technologies, correct.
17  Q.   Was that a corporation or an LLC?
18  A.   It started as an LLC.  It changed to a
19    corporation.
20  Q.   Is your background primarily in sales and
21    marketing?
22  A.   No.
23  Q.   What does your background primarily
24    consist of?
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 1  A.   Engineering, program management.
 2  Q.   Has the majority of your professional
 3    experience been in engineering and program
 4    management?
 5  A.   Probably about half and half.
 6  Q.   What does the half consist of?
 7  A.   Sales and marketing.
 8  Q.   Who did you found VCI with?
 9  A.   Tim Root and Grinnell More.
10  Q.   Is Mr. Root still with VCI?
11  A.   Yes.
12  Q.   And is Mr. More still with VCI?
13  A.   I'm sorry.  Mr. Root is not with VCI.
14  Q.   Go ahead.
15  A.   Sorry.  Mr. More is with VCI.  Mr. Root is
16    not with VCI.
17  Q.   When did Mr. Root leave VCI?
18  A.   2012.
19  Q.   What was Mr. Root's role at the company
20    when he left?
21  A.   He was head of engineering.
22  Q.   Did that role change over time from 2007
23    until he left?
24  A.   No.
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 1  Q.   What is Mr. More's role at the company
 2    today?
 3  A.   Chief robotics officer.
 4  Q.   Has Mr. More's role at the company changed
 5    since 2007?
 6  A.   No.
 7  Q.   Mr. More was there obviously at the
 8    beginning?
 9  A.   Yes.
10  Q.   Do you hold any other positions besides
11    chief operating officer?
12  A.   No.
13  Q.   Who reports to you at the company?
14  A.   No one.
15  Q.   Has anyone ever reported to you since
16    2007?
17  A.   Yes.
18  Q.   Who is that?
19  A.   Ashley Wells.
20  Q.   What is Miss Wells' position?
21  A.   I don't recall.  I mean office manager.
22    Something to that effect.
23  Q.   Is it accurate to say that Miss Wells
24    performed office and administrative duties for the
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 1    company under your supervision?
 2  A.   Yes.
 3  Q.   What years did Miss Wells report to you?
 4  A.   I don't recall.
 5  Q.   Was Miss Wells employed by the company
 6    when it was founded in 2007?
 7  A.   No.
 8  Q.   Do you recall when Miss Wells joined the
 9    company?
10  A.   2009.
11  Q.   Do you know why she left?
12  A.   She got another job.
13  Q.   Have you been deposed before?
14  A.   Yes.
15  Q.   When?
16  A.   Last year.  Yes.  Last year.
17  Q.   And have you been deposed at any other
18    times besides in 2012?
19  A.   No.
20  Q.   What was the nature of the proceeding in
21    which you were deposed in 2012?
22  A.   I was deposed as a 30 whatever, (b)(6)
23    witness for a patent litigation suit.
24  Q.   Who was the other party?
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 1  A.   In Touch Technologies.
 2  Q.   Where was that matter?  In what forum was
 3    that matter proceeding?  Was it in court?
 4  A.   Yes.
 5  Q.   Do you know what court it was in?
 6  A.   Central California, L. A.
 7  Q.   And was your employer VCI the plaintiff or
 8    the defendant?
 9  A.   Defendant.
10  Q.   Is that matter still pending?
11  A.   It is currently under appeal in the
12    appellate court.
13  Q.   Can you tell me what the result was in the
14    trial court?
15  A.   So VGo was a defendant.  We were sued on
16    five patents which was eventually dropped to three
17    patents.  We prevailed and proved that we were not
18    violating any of the patents and we also invalidated
19    their patents.
20  Q.   And in Touch is appealing that decision?
21  A.   In Touch is appealing, yes.
22  Q.   What about at iRobot?  Had you been
23    deposed in any proceedings when you were at iRobot?
24  A.   No.
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 1  Q.   Have you ever participated in any other
 2    trademark type proceeding of any kind?
 3  A.   No.
 4  Q.   Did you speak with anyone about your
 5    deposition today besides your counsel?
 6  A.   No.
 7  Q.   Nobody at VCI?
 8  A.   No.
 9  Q.   Can you tell me who Ned Semonite is?
10  A.   He's our VP of marketing and products.
11  Q.   Can you tell me what his role is at the
12    company?
13  A.   VP of marketing and products.
14  Q.   What tasks does he perform as VP of
15    marketing?
16  A.   He heads up the marketing efforts,
17    promotion of the product, those types of things.
18  Q.   When did he start working for VCI?
19  A.   I think 2008.
20  Q.   Has Mr. Semonite's role at VCI changed
21    over time?
22  A.   No.
23        MR. CONNOLLY: Could you please mark
24    this as Ryden Exhibit 1?
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 1        (Exhibit 1 was marked for
 2        identification.)
 3  Q.   Mr. Ryden, I'm handing you a binder full
 4    of documents that has been marked as Exhibit No. 1.
 5  A.   Okay.
 6  Q.   Would you please open it and take a look
 7    at the first page and in the bottom right-hand
 8    corner of the first page do you see where it has the
 9    letters and numbers VGO 000001?
10  A.   Yes.
11  Q.   And can you turn to the last page of the
12    binder?
13  A.   Yes.
14  Q.   That page is similarly marked as VGO 749.
15    Do you see that?
16  A.   Yes.
17  Q.   This binder consists of the documents that
18    your counsel produced to us in discovery and I'm
19    going to be asking you some questions today about
20    the documents in here and when I do, I'll refer to
21    the page numbers by the letters and numbers that I
22    just called to your attention; okay?
23  A.   I understand.
24        MR. CONNOLLY: Mark that as Exhibit
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 1    2, please.
 2        (Exhibit 2 was marked for
 3        identification.)
 4  Q.   Mr. Ryden, could you look at the first
 5    page of Exhibit 1 that's marked VGO number 1?
 6  A.   Yes.
 7  Q.   And in the upper right-hand corner there
 8    is a logo.  Can you tell me what that is?
 9  A.   That is our logo.
10  Q.   I'm handing you a document that has been
11    marked as Exhibit No. 2.  Can you take a look at
12    that, please?
13        (Witness perused document.)
14  A.   Yes.
15  Q.   Can you tell me what is depicted in the
16    upper part or the top part of Exhibit No. 2?
17  A.   That's our logo.
18  Q.   And does the logo on the top part of
19    Exhibit No. 2 depict VCI's trademark as VCI uses it
20    in commerce on its products?
21  A.   Yes.
22  Q.   Can you tell me what is depicted on the
23    bottom portion of Exhibit No. 2?
24  A.   No.  I mean it's letters and another logo.
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 1  Q.   Can you describe it for me?
 2  A.   Sure.  There's the letters V and G and O
 3    with the words disposable insulin delivery and some
 4    kind of thermometer maybe tilted sideways.
 5  Q.   Have you ever seen that logo before?
 6  A.   Yes.
 7  Q.   When have you seen it?
 8  A.   In materials that you sent us.
 9  Q.   Prior to seeing it in the materials that
10    were produced by Valeritas in this matter had you
11    ever seen it before that time?
12  A.   No.
13  Q.   Had anyone at VCI seen it before?
14  A.   Not that I'm aware of.
15  Q.   Turning your attention back to Exhibit
16    No. 1, the first page in the upper right-hand
17    corner.  You identified that as VCI's logo; correct?
18  A.   Correct.
19  Q.   Can you just tell me in general terms why
20    does VCI have a logo?
21  A.   We have a logo to identify the company and
22    our products.
23  Q.   Is it also used for marketing purposes?
24  A.   Yes.
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 1  Q.   And would you agree that it's used to
 2    distinguish VCI's products in the marketplace?
 3  A.   It is used to identify our products, yes.
 4  Q.   Who conceived of the logo?
 5  A.   Well, I think it was a group effort.
 6  Q.   Tell me all the people involved in the
 7    group effort.
 8  A.   It was probably Grinnell, Tim, myself,
 9    Ned, Doug Geer.  I'm sure there were others who
10    contributed.
11  Q.   By Tim you're referring to Mr. Root;
12    correct?
13  A.   Tim Root.  Correct.
14  Q.   What was Mr. Grinnell's role in the
15    conception of the VGo logo?
16  A.   Well, we all gave ideas so I think Doug
17    designed it and then we suggested changes and things
18    we liked and things we didn't like.
19  Q.   So my question is what was Mr. Grinnell's
20    role?  Was that your answer as to what Mr. Grinnell
21    contributed?
22  A.   Mr. Grinnell contributed feedback based on
23    designs that were shown to us.
24  Q.   Who is Doug Geer?
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 1  A.   He was our graphics designer.
 2  Q.   Is it G-E-E-R?
 3  A.   I believe so, yes.
 4  Q.   Does he have a relationship with VCI
 5    currently?
 6  A.   No.
 7  Q.   What was his relationship to VCI?
 8  A.   Can you be more clear?
 9  Q.   Sure.  Was Mr. Geer an employee of VCI at
10    any time?
11  A.   Yes.
12  Q.   And when did Mr. Geer's employment begin?
13  A.   2008.
14  Q.   And for how long did Mr. Geer's employment
15    with VCI continue?
16  A.   Couple of months.
17  Q.   Just to be clear, Mr. Geer was an employee
18    of the company, not an independent contractor?
19  A.   In 2008.
20  Q.   In 2008 Mr. Geer was an employee?
21  A.   Correct.
22  Q.   Did that change at any time?  Did Mr. Geer
23    become an independent contractor to the company?
24  A.   Yes.
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 1  Q.   When did that occur?
 2  A.   Probably after he left employment.
 3  Q.   I'm sorry.  When did he leave employment
 4    again?
 5  A.   2008.
 6  Q.   But you don't know specifically when he
 7    became a consultant to the company?
 8  A.   I think he started right after he left
 9    employment.  He started to -- continued to help us.
10  Q.   Do you know why he transitioned from an
11    employee of the company to becoming a consultant to
12    the company?
13  A.   We didn't have a full-time role for a
14    graphics designer.
15  Q.   What types of responsibilities did Mr.
16    Geer perform while he was an employee to the
17    company?
18  A.   Designing brand logo, that type of work.
19    Material, promotion material.
20  Q.   Can you describe the brands or logos that
21    Mr. Geer designed for the company during the period
22    he was an employee?
23  A.   Sure.  He designed a brand book around a
24    logo that we're currently not using now called Ego.
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 1  Q.   Was VCI at one time using the brand name
 2    or logo Ego?
 3  A.   Not publicly.
 4  Q.   During what period was VCI using the Ego
 5    brand or logo not publicly?
 6  A.   Internally probably using it 2008, 2009.
 7  Q.   How was it used internally?
 8  A.   We were just testing it as a potential
 9    before we launched the product.
10  Q.   And how did you test it?
11  A.   We asked potential consumers and others
12    their opinion of the logo and the look.
13  Q.   And what feedback did you get concerning
14    the look of Ego?
15  A.   I think it was more on the name itself.
16    People -- it did not test well.  Thought we had too
17    much ego for a name with Ego.  It just didn't have
18    the right connotation for the product.
19  Q.   Do you know where Mr. Geer lives
20    currently?
21  A.   I should because I just looked it up for
22    you guys but I don't recall.
23  Q.   How did you look it up for us?
24  A.   I went back in the records and looked at
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 1    his last invoice.
 2  Q.   What records besides invoices does VCI
 3    have pertaining to Mr. Geer?
 4  A.   We have his employment records for 2008.
 5  Q.   Anything else?
 6  A.   Not that I'm aware of.
 7  Q.   How about an independent contractor
 8    agreement?  Do you have one of those?
 9  A.   No.
10  Q.   Are you aware that there was an
11    independent contractor agreement at any time for
12    Mr. Geer?
13  A.   Not that I'm aware of.
14  Q.   Do you know where he works currently?
15  A.   I do not.
16  Q.   Do you know anything about the type of
17    work that he's doing currently?
18  A.   I do not.
19  Q.   What services did Mr. Geer provide as a
20    consultant to the company?
21  A.   He provided work around the design and
22    suggestions for logos and other print material.
23  Q.   And just so I'm clear about the dates
24    again, did he perform services as an independent
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 1    contractor or consultant to VCI from the period 2009
 2    until 2010?
 3  A.   We used him on projects so it was not --
 4    we did not use him consistently but only when we
 5    needed specific work.
 6  Q.   Did Mr. Geer perform any services for VCI
 7    in 2011?
 8  A.   No.
 9  Q.   But he did in 2010?
10  A.   Yes.
11  Q.   When was the last time anyone associated
12    with VCI spoke to Mr. Geer?
13  A.   I'm not sure.  I believe Ned Semonite
14    spoke to him indicating you had an interest in
15    deposing him.
16  Q.   You're not sure whether Mr. Semonite spoke
17    to him or not?
18  A.   I believe he did but I have no personal
19    knowledge that he did.
20  Q.   So what do you base your belief on that
21    Mr. Semonite spoke to Mr. Geer about our interest in
22    speaking to him?
23  A.   Because I had mentioned that his name came
24    up in the paperwork that you had provided us and he
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 1    had asked if it was okay to mention that to him and
 2    I contacted Wilmer Hale and asked if that was okay.
 3  Q.   Just to be clear I don't want to hear
 4    anything that you said to your lawyers or your
 5    lawyers said to you; okay?
 6  A.   Okay.
 7  Q.   I'm not asking for that information.  When
 8    did your discussion with Mr. Semonite occur?
 9  A.   Last week, maybe the week before.
10  Q.   Where did it take place?
11  A.   At our offices in Nashua.
12  Q.   Your office?
13  A.   Yes.
14  Q.   And tell me what you said -- strike that.
15    Tell me what Mr. Semonite said to you and what you
16    said to Mr. Semonite concerning Mr. Geer.
17  A.   Was it okay to contact him, that he was
18    mentioned in this matter and I said yes.
19  Q.   Did you ask Mr. Semonite why he wanted to
20    contact Mr. Geer?
21  A.   No.
22  Q.   And did Mr. Semonite tell you why he
23    wanted to contact Mr. Geer?
24  A.   No.
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 1  Q.   It's your belief today that Mr. Semonite
 2    spoke to Mr. Geer?
 3  A.   Yes.
 4  Q.   Did Mr. Semonite report back to you and
 5    tell you what they discussed?
 6  A.   No.
 7  Q.   Did you ask Mr. Semonite at any time what
 8    they discussed?
 9  A.   No.
10  Q.   Do you have any understanding as to why
11    Mr. Semonite would contact Mr. Geer?
12  A.   I think just to let him know that his name
13    came up.
14  Q.   Turning your attention back to Page 1 of
15    Exhibit 1 the upper right-hand corner, the VCI logo.
16  A.   Yes.
17  Q.   Did Mr. Geer present to VCI a preliminary
18    design of the logo?
19  A.   Yes.
20  Q.   And do you know whether he created that
21    preliminary design independently?
22        MR. PATEL: Objection.  Vague.
23  Q.   In other words did you say to -- did VCI
24    tell Mr. Geer I want you to design us a logo and he
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 1    went off and came back and produced something that
 2    looked likes that?
 3  A.   I think it was a collaborative effort.  We
 4    gave him some suggestions but, yes, he came back
 5    with that design amongst others.
 6  Q.   In the collaborative effort with Mr. Geer
 7    did VCI indicate to Mr. Geer that it wanted to use
 8    the letters V, G and O in the logo?
 9  A.   Yes.
10  Q.   Had that decision already been made before
11    engaging Mr. Geer's services to design the logo?
12  A.   Yes.
13  Q.   Other than the letters V, G and O as used
14    in VCI's logo as depicted on Page 1 of Exhibit 1,
15    did VCI instruct or direct Mr. Geer to incorporate
16    any other features or elements or designs in the
17    logo?
18  A.   Not that I'm aware of.
19  Q.   Please describe for me what the
20    collaboration process with Mr. Geer consisted of.
21    How did it work?
22  A.   Ned was the primary contact, Mr. Semonite,
23    but we gave some suggestions on what we would like
24    to see and what we would like to have the logo infer
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 1    about our product and we asked him for numerous
 2    designs and we evaluated all the designs.  We liked
 3    some features.  We didn't like some features.  We
 4    asked him for a couple of rounds as I recall of, you
 5    know, use this, don't use that and we finally
 6    settled on this.
 7  Q.   What do you recall about some of the
 8    preliminary designs Mr. Geer provided to VCI, what
 9    they looked like?
10  A.   There was a lot of them.  I don't
11    really -- I mean there were all sorts of different
12    styles.
13  Q.   How long did this process take?
14  A.   Not that long.  A couple of months maybe,
15    a month and a half, two months.
16  Q.   Do you remember when it took place?
17  A.   2010.  Beginning of 2010.
18  Q.   Do you recall what month it started?
19  A.   I'm going to say March or April but I'm
20    not fully sure of those dates.  Somewhere in that
21    time frame.
22  Q.   You believe it started in March or April
23    of 2010 the process with Mr. Geer of collaborating
24    on the design of VCI's logo and then it continued
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 1    for approximately one or two months?
 2  A.   That's correct.
 3  Q.   Can you give me some examples of what
 4    suggestions or feedback VCI provided to Mr. Geer
 5    concerning what it liked about the initial design he
 6    presented?
 7        MR. PATEL: Objection.  Vague.
 8  A.   It's a long time ago.  I don't recall
 9    exactly what we liked and what we didn't like of
10    each of the different designs.
11  Q.   So sitting here today you can't tell me
12    what feedback VCI provided to Mr. Geer?
13  A.   Directly, no.  I mean I think we had
14    selected -- obviously we looked at different colors.
15    We ended up picking the color that we did.  We liked
16    that.  We liked some of the motion.  We certainly
17    wanted to get that impression of motion.  It's a
18    moving product.  It's a mobile product.  So we
19    wanted to show that.  It implied it had wheels.  It
20    could move.  So videoconferencing is traditionally
21    stationary.  Ours was the first more mobile
22    videoconferencing device and we really wanted to get
23    that implied so we talked about those design aspects
24    but I can't particularly say we liked that, we
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 1    didn't like that.
 2  Q.   Can you take a look at Exhibit No. 2,
 3    please?  Can you tell me what aspects of the design
 4    depicting VGo's logo conveys motion?
 5  A.   Sure.  The two sort of half circles that
 6    obviously look like a wheel and the fading in of the
 7    lines implies speed, motion.
 8  Q.   Is that element or design aspect something
 9    that VGo directed or suggested to Mr. Geer or that
10    Mr. Geer proposed to VCI?
11  A.   I don't recall who came up with that
12    specific idea.
13        MR. PATEL: I'm sorry.  Just to be
14    clear for the record we're switching between VGo and
15    VCI.
16        MR. CONNOLLY: Thank you.  I'll try
17    to be careful about that.
18  Q.   I'll try to refer to your employer as VCI.
19  A.   Fair enough.
20  Q.   How did Mr. Geer provide preliminary
21    designs to VCI?
22  A.   I saw them printed.  They were posted up
23    on a wall in our conference room.
24  Q.   Do you know how VCI obtained those
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 1    preliminary designs from Mr. Geer?
 2  A.   I do not.
 3  Q.   Did you ever communicate with Mr. Geer
 4    while he was providing services as a contractor to
 5    VCI?
 6  A.   Yes.
 7  Q.   How did you communicate with Mr. Geer
 8    during that period?
 9  A.   I talked to him.
10  Q.   You spoke with him on the phone?
11  A.   Right, or I probably e-mailed him as well.
12  Q.   So you e-mailed -- you had e-mail
13    communications with Mr. Geer?
14  A.   Correct.
15  Q.   Do you recall the period you had e-mail
16    communications?  Was it in-between March and
17    April 2010 and May or June of 2010?
18  A.   Are you asking me specifically --
19  Q.   Concerning the preliminary designs.
20  A.   Concerning the design?
21  Q.   I'm sorry.  Let me give you a better
22    question.  I was asking you how you communicated
23    with Mr. Geer and you answered that you had e-mail
24    communications with Mr. Geer.  I just want to
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 1    identify during what time period you had e-mail
 2    communications with Mr. Geer concerning the
 3    preliminary designs of VCI's logo.
 4  A.   So I'm not sure I had them specifically on
 5    this but if it was, it was in reference probably to
 6    payment or cost or that type of thing and that was
 7    in that time frame.
 8  Q.   Do you recall any specific e-mails with
 9    Mr. Geer, between you and Mr. Geer concerning the
10    design of VCI's logo?
11  A.   No.
12  Q.   Did you meet with Mr. Geer in person?
13  A.   Yes.
14  Q.   During early 2010?
15  A.   Yes.
16  Q.   Do you recall how many times?
17  A.   I do not.  It was not my meeting
18    specifically.  Small office.  He was in.
19  Q.   Whose meeting was it?
20  A.   Ned.
21  Q.   And are you aware of how Mr. Semonite
22    communicated with Mr. Geer?
23  A.   No.
24  Q.   During that time?
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 1  A.   No.
 2  Q.   In the past year have you seen any e-mails
 3    between anyone employed by VCI and Mr. Geer?
 4  A.   No.
 5  Q.   During the past year have you seen any
 6    documents that Mr. Geer had provided at any time to
 7    VCI?
 8  A.   No.  I should clarify other than whatever
 9    we provided you.  I would have to look through.
10  Q.   Can you take a minute and look through
11    Exhibit 1 and tell me whether there are any e-mails
12    or other communications between any employee of VCI
13    and Mr. Geer?
14  A.   All 749 pages?
15  Q.   If you don't mind just going through
16    quickly.
17        (Witness perused documents.)
18        MR. CONNOLLY: Do you want to read
19    back my last question to the witness, please?
20    (Question was read back by the stenographer.)
21  A.   No.
22  Q.   Having now looking through Exhibit 1 do
23    you recognize any documents that Mr. Geer provided
24    to VCI at any time?
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 1  A.   Not specifically.  I don't know all that
 2    he worked on.
 3  Q.   I believe you testified but let me ask it
 4    again.  Did Mr. Geer provide initial designs or
 5    logos to VCI?
 6  A.   Yes.
 7  Q.   And does VCI have any of those initial
 8    designs or documents?
 9  A.   I am unaware of any.
10  Q.   Is there anyone at VCI who would be aware
11    of where those documents are or what happened to
12    them?
13  A.   Ned Semonite would be.
14  Q.   Thank you.  Do you know whether Mr. Geer
15    was aware of Valeritas and its marks at the time he
16    provided logo designs to VCI?
17        MR. PATEL: Objection.  Calls for
18    speculation.
19  A.   I do not know.
20  Q.   How was Mr. Geer paid?  Was he paid on a
21    fee basis or by the hour?
22  A.   I think it was on a fee basis.  Yes.
23  Q.   Was it an hourly rate?
24  A.   No.  I mean I'm sorry.  It was a fixed
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 1    amount as I recall.
 2  Q.   Do you recall how much VCI paid Mr. Geer
 3    for his design work on the VCI logo?
 4  A.   I do not.
 5  Q.   Would the answer to that question be
 6    reflected in payment records that VCI has?
 7  A.   Yes.
 8  Q.   Are you aware of whether VCI has those
 9    records?
10  A.   I would have to go and search.
11  Q.   Are you aware of whether anyone at VCI has
12    searched for those records before?
13  A.   That would probably be me and I don't
14    recall but I'll have to -- I can't recall what you
15    had asked for specifically so I don't know.  I don't
16    recall seeing it but --
17  Q.   During the period Mr. Geer provided
18    services to VCI as a contractor or consultant did he
19    have his own business?
20  A.   I believe so, yes.
21  Q.   Do you know the name of his business at
22    that time?
23  A.   I think it was -- I'm sorry.  Not a
24    business.  He was just under his own name but I
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 1    believe he worked for other people.  We were
 2    obviously not his sole account.
 3  Q.   At the time Mr. Geer was working on the
 4    designs of VCI's logo, had VCI already made the
 5    decision not to use the Ego logo?
 6  A.   Yes.
 7  Q.   And at the time Mr. Geer was working on
 8    developing the design of the logo for VCI in the
 9    early part of 2010, was VCI considering the use of
10    any other type of mark or logo for its products?
11  A.   You mean other than V-G-O?
12  Q.   Yes.  Other than V-G-O.
13  A.   No.  I think we had discussed a number of
14    different alternatives but we liked V-G-O.
15  Q.   Did the design of the logo V-G-O that is
16    depicted on VCI's products change in any way after
17    Mr. Geer stopped being involved in the work?
18  A.   Not that I'm aware of.
19  Q.   I believe you mentioned that I-G-O was at
20    one time considered as a --
21  A.   Ego.  E-G-O.
22  Q.   Was I-G-O ever considered, the letters I
23    and G and O?
24  A.   I don't think so.  I don't recall hearing
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 1    those.  Ego was electronic go.  We really liked
 2    that.  We went to visual go or something like that.
 3    I don't think we used I-G-O but maybe.  I mean maybe
 4    it came up in discussions.  I'm sure we went through
 5    all the letters in the alphabet.
 6  Q.   Can you tell me why you changed the name
 7    of the company from North End Technologies to VGo
 8    Communications?
 9  A.   Yes.  The name was too long.
10  Q.   Any other reasons?
11  A.   No.  It was just our development name.  We
12    wanted the name to be more associated with the
13    product.
14  Q.   So was the decision to change the name of
15    the company from North End Technologies to VGo
16    Communications, was that made after you decided to
17    use the V-G-O logo or mark?
18  A.   Yes.
19  Q.   Was a reason for you changing the name of
20    the company to have consistency for branding
21    purposes in the marketplace?
22  A.   Yes.
23  Q.   Did VCI register the mark V-G-O or VGo on
24    or about March 2, 2010?
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 1  A.   I would have to look at the documents.
 2    That sounds about right.
 3  Q.   Do you know when VCI first used the mark
 4    VGo in commerce?
 5  A.   Can you define what you mean by in
 6    commerce?
 7  Q.   Sure.  Can you tell me the first time that
 8    VCI sold any product in the marketplace that
 9    depicted the letters V-G-O on it to identify it?
10  A.   I believe that would be July of 2010.
11  Q.   And was July 2010 the earliest date that
12    VCI offered any products for sale under the V-G-O
13    mark?
14  A.   Yes.  That's the first time we sold
15    product.  We announced the product in that time
16    frame at a show called Infocomm.  That show might
17    have been in June but it might have been in July.
18    Anyhow, that's when we started using it was when we
19    introduced the product.
20  Q.   And is there a longer name for the
21    Infocomm show or does it stand for something?
22  A.   I don't know.  It's a big audiovisual
23    communication show.
24  Q.   Where does that take place or where did it
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 1    take place in 2010?
 2  A.   I would say it was in Las Vegas that year.
 3    It's pretty much in the same time every year but it
 4    moves around.
 5  Q.   Can you describe for me how VCI introduced
 6    is VGo product at the Infocomm show in June or
 7    July 2010?
 8  A.   Sure.  Yes.  We had a trade show booth.
 9    We had product on the booth.  We did demonstrations.
10    We sent out an announcement as I recall.
11  Q.   Can you please describe VCI's product?
12  A.   Sure.  It is a robotic telepresence
13    system so it is a robot with two-way audiovisual
14    communications.
15  Q.   Do you mind describing for me what you
16    mean by robotic telepresence?
17  A.   Sure.  So it gives -- think of it another
18    way as a physical avatar but it is a product that
19    has communication on a mobile platform that you can
20    control remotely so rather than in traditional
21    videoconferencing where -- you don't have any in
22    here but it's on the wall and you come into a
23    conference room to have that meeting.  On our system
24    you can actually control it from the far end from
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 1    your laptop or PC.  You can drive the robot and go
 2    and meet people and interact with people remotely.
 3  Q.   Can you turn back to Exhibit 1, Page 1?
 4  A.   Yes.
 5  Q.   Do you see in the middle of the page
 6    there's a picture of two people standing in an
 7    office next to a machine?
 8  A.   Yes.
 9  Q.   Does the machine depicted in the picture,
10    does that convey -- is that an image of VGo's
11    product?
12  A.   That is our product.
13  Q.   I'm sorry.  VCI's product.
14  A.   Yes.  That is our product.
15  Q.   In the picture on Page 1 of Exhibit 1
16    would you mind just drawing a circle -- strike that.
17    Let me ask you a question first.  Does VGo's logo as
18    depicted on Exhibit No. 2 appear on VCI's product?
19  A.   Yes.
20  Q.   And can you describe for me where VCI's
21    logo V-G-O is depicted?
22  A.   On the front right above the screen.
23  Q.   Do you mind circling it for me in the
24    picture on Page 1 of Exhibit 1?
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 1        (Witness did as requested.)
 2  Q.   If you can just draw a line off to the
 3    side and just write logo.
 4        (Witness did as requested.)
 5  Q.   Thank you.  Does VCI's robotic
 6    telepresence product come in different
 7    configurations?
 8  A.   Yes.
 9  Q.   Can you describe the different
10    configurations of VCI's product for me?
11  A.   So it is primarily the communications
12    method so the standard model is with wifi and we
13    also have a model with Verizon 4G LTE.  Those are
14    the primary differences.
15  Q.   How much does the product cost?
16  A.   Between six and $7,000.
17  Q.   Is there a cost difference between the two
18    configurations, one with wifi and one with the other
19    telecommunications method?
20  A.   Correct.  Yes.  The 4G is more expensive
21    than the wifi.
22  Q.   Is the 4G product around $7,000?
23  A.   Correct.
24  Q.   Between the founding of the company in
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 1    2007 and when you introduced the product in 2010,
 2    did VCI create prototypes of the product?
 3  A.   Yes.
 4  Q.   And did any of the prototypes have a logo
 5    on them such as the logo that you identified on Page
 6    1 of Exhibit 1?
 7  A.   We created a number of different
 8    prototypes during the stages of our product
 9    development.  Some of them had no logo.  Some of
10    them had the Ego logo and some of them had the V-G-O
11    logo.
12  Q.   Do you recall when VCI developed a
13    prototype that first had the V-G-O logo?
14  A.   It would have been after we had developed
15    the logo.
16  Q.   So after March or April 2010?
17  A.   Correct.
18  Q.   And those prototypes still exist; correct?
19  A.   Parts of them.
20  Q.   Parts of them?
21  A.   Yes.
22  Q.   They're located at VCI's offices in
23    Nashua?
24  A.   Correct.
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 1  Q.   How many complete prototypes currently
 2    exist?
 3  A.   Currently exist.  Couple of dozen maybe.
 4  Q.   Do any of the existing prototypes display
 5    a logo?
 6  A.   Yes.
 7  Q.   Does VCI sell any other products or goods
 8    other than the one we have been discussing or the
 9    two models of the robotic telepresence product that
10    we have been discussing?
11  A.   Other than accessories for those products,
12    no.
13  Q.   Can you describe what accessories VCI
14    sells?
15  A.   Batteries, remotes.  There is a height
16    extension.  Those are the primary.
17  Q.   Do you know how many units of the product
18    the company sold in 2010?
19  A.   I would say -- I don't know the exact
20    number.
21  Q.   How about for 2011?  Do you know how many
22    units VCI sold?
23  A.   I don't know the exact number.
24  Q.   Can you give me a range?
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 1  A.   Couple hundred.
 2  Q.   How about in 2012?  How many units did VCI
 3    sell?
 4  A.   A couple hundred.
 5  Q.   Do you know how many units of the robotic
 6    telepresence product VCI has sold in 2013?
 7  A.   Just under a hundred.
 8  Q.   In 2010 did VCI sell products throughout
 9    the United States?
10  A.   Yes.
11  Q.   And in 2011 as well?
12  A.   Yes.
13  Q.   So is the geographic scope of VCI's sales
14    the United States?
15  A.   Yes.
16  Q.   Does VCI have competitors?
17  A.   Yes.
18  Q.   Can you identify some of VCI's
19    competitors?
20  A.   Currently iRobot, In Touch, Anybots,
21    Mantero Bots, Suitable Technologies.  I think that's
22    it.
23  Q.   Is VCI's selling point of between six and
24    $7,000, is that lower than the products offered by
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 1    the other companies?
 2  A.   It's midrange.
 3  Q.   Was it important -- strike that.  Did VCI
 4    in designing the product desire to keep the cost
 5    low?
 6  A.   Yes.
 7  Q.   Why did it do that?
 8  A.   We felt there would be a broader appeal in
 9    the marketplace for a lower cost product.
10  Q.   Is health care VCI's largest market?
11  A.   It is one of its largest markets.
12  Q.   What are VCI's markets for its products?
13  A.   So enterprise so corporations, businesses
14    all through office through manufacturing.  Education
15    is a large market and health care.
16  Q.   What percentage of VCI's market consists
17    of health care?
18  A.   I would say about a third.  I think it's
19    almost a third between those three major market
20    groups.
21  Q.   Does that change over time?
22  A.   Education has grown.  It used to be
23    smaller and now there's been a lot of publicity
24    around some of our successful uses of the product
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 1    within school districts and now school districts are
 2    buying them quite a bit.  So that's picked up.  It
 3    used to be very small and now it has grown
 4    especially this year.
 5  Q.   Is it a true statement that VCI's primary
 6    applications are in education and health care?
 7  A.   No.
 8  Q.   Is that a true statement?
 9  A.   No.
10  Q.   Is it a true statement that health care is
11    VCI's largest market?
12  A.   I think it is a significant market.  I
13    think other than education growing this year I think
14    last year it might have been the largest market but
15    it varies.
16  Q.   Was health care VCI's largest market
17    earlier this month?
18  A.   Earlier this month?
19  Q.   Yes.
20  A.   No.
21  Q.   How are VCI's products used by health care
22    professionals?
23  A.   They are used in a variety of different
24    manners.  Again, the product allows people to be
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 1    remote so doctors can now make house calls.  Doctors
 2    can visit other hospitals.  Doctors can visit other
 3    facilities but some hospitals are using it to allow
 4    patient's family members to visit them within the
 5    hospital.  So it can be used inside within a
 6    hospital or can be deployed outside a hospital in
 7    rural clinics.  So a variety of uses.
 8  Q.   Who is Eugene Spiritus?
 9  A.   He is a doctor out of I believe U. C.
10    Irvine who has been a consultant and now most
11    recently has become our chief medical officer.
12  Q.   Why does VCI have a chief medical officer?
13  A.   So that we can better understand that
14    marketplace.
15  Q.   What is Mr. Spiritus's or Dr. Spiritus's
16    function at VCI?
17  A.   To inform us of potential uses within the
18    health area market.
19  Q.   Do you know what Dr. Spiritus's background
20    and training is, in what medical field?
21  A.   I do not.
22  Q.   Are any of VCI's products currently used
23    to treat patients with diabetes?
24  A.   The product doesn't treat the patients.
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 1  Q.   I apologize if I asked that.  Strike that.
 2    Let me ask you a different question I thought I had
 3    asked you.  Are VCI's products currently used --
 4    well, let me just give you a new question.  Sorry.
 5    Are VCI's products currently used by health care
 6    professionals to treat or evaluate or educate or
 7    diagnose patients with a medical condition known as
 8    diabetes?
 9        MR. PATEL: Objection.  Compound.
10  Q.   You have to answer.
11  A.   Thanks.  I understand that.  The product
12    is a communications device so I don't know how
13    doctors -- you know, with which doctors communicate
14    with their patients and other things.  I don't know.
15    I mean I don't know how doctors use the product.  So
16    the doctor can communicate with another doctor.
17    They could communicate with a patient.  They could
18    communicate with anybody.
19  Q.   Is VCI aware as of today whether or not
20    medical professionals or health care professionals
21    use VCI's products to assist in treating patients
22    with diabetes?
23  A.   So the product is not FDA approved.  We
24    can't do any diagnostics type of thing.  Do they
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 1    communicate with patients?  I can't comment on all
 2    the patients they communicate with.  I don't know
 3    the range of diseases that patients have that
 4    doctors communicate with them.
 5  Q.   Do any doctors or health care
 6    professionals across the United States use VCI's
 7    products to communicate with patients having
 8    diabetes?
 9  A.   I don't know.
10  Q.   Has VCI ever sold any of its products to a
11    health care practitioner who focuses on diabetes?
12  A.   No.
13  Q.   Has VCI ever sold any of its products to a
14    doctor or health care professional who treats
15    patients with diabetes?
16  A.   No.
17  Q.   Has VCI sold any of its products to
18    hospitals?
19  A.   Yes.
20  Q.   Which hospitals?
21  A.   MGH, Boston Children's, Radius.  The list
22    goes on and on.  Kaiser.
23  Q.   Can you go on, please?
24  A.   Kaiser, Palomar, El Camino, Mayo, Florida
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 1    Children's, Miami Children's, Atlanticare.  I mean
 2    that's just off the top of my head.  I would have to
 3    look at a list.
 4  Q.   Did you look at a list of hospital buyers
 5    of VCI's products prior to your deposition?
 6  A.   No.
 7  Q.   Has VCI sold any of its products to any
 8    health care institutions besides hospitals?
 9  A.   Can you define what you mean by health
10    care institution?
11  Q.   Sure.  Medical clinics, medical group
12    practices.
13  A.   I would imagine yes.
14  Q.   Can you give me some examples?
15  A.   I can't think.  I'm assuming it's the
16    non-hospitals that I recognize names.  I'm assuming
17    that's what they are.
18  Q.   Has VCI sold any of its products to group
19    purchasing organizations?
20  A.   Not that I'm aware of.
21  Q.   Has VCI ever sold any of its products to
22    kidney dialysis centers?
23  A.   Not that I'm aware of.
24  Q.   Has VCI ever sold a product to a diabetes
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 1    educator, someone who educates people with diabetes?
 2  A.   I couldn't say for sure.  I mean I don't
 3    know what all of our customers do but I don't think
 4    so.
 5  Q.   How does VCI sell its products to users in
 6    the health care community or field?
 7  A.   We sell both direct and through resellers
 8    and most of our resellers are -- some of them are
 9    stronger in health care than others but a lot of
10    times we will sell directly to the chief information
11    officer or the IT department.
12  Q.   Could you name VCI's resellers who sell
13    into the health care market?
14  A.   I think IVCI does.  They're out of New
15    York and AVISPL I believe does.  I think they sold a
16    Florida hospital one.  SKC.  They're all video
17    communications resellers.
18  Q.   Do the resellers that you identified, do
19    they specialize in reselling products to the health
20    care field?
21  A.   No.
22  Q.   Does VCI intend to continue selling its
23    products into the health care field?
24  A.   Yes.
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 1  Q.   How does VCI advertise or promote its
 2    products?
 3  A.   We generally do targeted mailings,
 4    e-mailings.  We go to trade shows and then we do a
 5    lot of PR work.
 6  Q.   What do you mean by we do a lot of PR
 7    work?
 8  A.   We work with existing customers to get
 9    their stories out so that potentially new customers
10    hear about the application and uses of the product.
11  Q.   Has VCI licensed its VGo mark or logo?
12  A.   No.
13  Q.   Does VCI target a particular type of
14    customer?
15  A.   No.  It's a general product so.
16  Q.   If I understood you correctly earlier, you
17    testified that VCI's business is generally divided
18    between education, health care and enterprise and
19    that the market share was about one-third for each
20    of those?
21  A.   Correct.
22  Q.   Is VCI considering less expensive versions
23    of its products for assisted living uses?
24  A.   Yes, amongst other uses but yes.  We are
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 1    considering a less expensive version of the product.
 2  Q.   And what other types of uses is VCI
 3    considering less expensive products for?
 4  A.   For the general market.
 5  Q.   Is elder care one of those?
 6  A.   Elder care is one of those.
 7  Q.   And is VCI considering offering less
 8    expensive versions of its products so that
 9    individual consumers can purchase them?
10  A.   I'm not sure we have a consumer product.
11  Q.   Sorry.  I don't want to use a term of art.
12    I just want to know is one of the reasons VCI -- is
13    one of the reasons that VCI is considering offering
14    less expensive products in the marketplace is that
15    so that individuals, people like myself can buy
16    them, can afford to buy them?
17  A.   I think that would be an outcome if you
18    get the product cheap enough.  That's not our
19    specific target.
20  Q.   Why is VCI considering offering less
21    expensive versions of its products?
22  A.   If we can expand our sales.
23  Q.   How would that accomplish an expansion of
24    sales by lowering the cost of your products?
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 1  A.   So it could be more affordable for people
 2    to use it in multiple applications.
 3  Q.   VCI is not intentionally undertaking or
 4    intentionally deciding to offer lower priced
 5    versions of its products so that individuals can
 6    afford them?
 7  A.   Not at this time, no.
 8  Q.   Are most of VCI's customers currently
 9    companies?
10  A.   Yes.
11  Q.   Has VCI sold any of its products to
12    individuals?
13  A.   We sold some to our employees.  That
14    probably doesn't count.  I don't think so.
15  Q.   Does VCI have any relationships with
16    companies in the field of treating, diagnosing or
17    counseling patients with diabetes?
18  A.   I don't believe so.
19  Q.   Do you know what Positive ID Corporation
20    is?
21  A.   Yes.
22  Q.   What is it?
23  A.   I don't know the products they make but I
24    know we did a demo with them years ago but we don't
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 1    have a relationship with them.  I don't think we
 2    have done anything since.
 3  Q.   And your testimony is that VCI did a
 4    demonstration years ago with Positive ID
 5    Corporation?
 6  A.   Yeah.  If I remember correctly, it was at
 7    a trade show and we drove over to their booth and
 8    did our communications at their booth but I can't
 9    remember what their product was.
10  Q.   What people from VCI were involved in the
11    demonstration with Positive ID Corporation?
12  A.   Ned Semonite.
13  Q.   Do you recall when that demonstration was?
14  A.   2011.
15  Q.   You don't know what Positive ID
16    Corporation does?
17  A.   No.
18  Q.   After the demonstration, did Positive ID
19    Corporation make any announcements or issue any
20    press releases concerning the joint demonstration
21    with VCI?
22  A.   They might have.
23  Q.   Did VCI issue any public communications or
24    press releases concerning the demonstration that it
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 1    did with Positive ID Corporation?
 2  A.   We may have.  I don't recall.
 3  Q.   What was Positive ID Corporation and VCI
 4    demonstrating?  Can you describe it for me?
 5  A.   Well, I just know on our product we
 6    demonstrate the ability to communicate, two-way
 7    communication.
 8  Q.   And it's remote communication; right?
 9  A.   Correct.
10  Q.   Do you know what XL Pharmaceuticals does?
11  A.   No idea.
12  Q.   Are you aware of -- strike that.  Earlier
13    you identified specifically hospitals that VCI has
14    sold its products to.  Do you recall any other
15    examples other than the ones you have given?
16  A.   If you give me time, I'm sure I can think
17    of some more but those are the bigger ones.
18  Q.   Is it true you can't sitting here today
19    identify any medical practices other than hospitals
20    to which VCI has sold products?
21  A.   Not by name, no.
22  Q.   And you can't identify any medical clinics
23    or treatment centers that VCI has sold its products
24    to?
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 1  A.   No.
 2  Q.   Has VCI sold any products to educational
 3    institutions, medical schools?
 4  A.   Well, education is a big market for
 5    primarily high schools and we've sold some to
 6    colleges but I can't say.  So Johns Hopkins,
 7    Clemson, that type of thing but I don't know where
 8    they're using it.
 9  Q.   Let me give you a better question.  Has
10    VCI sold any of its products to medical schools?
11  A.   Mass. General Hospital.  I think they have
12    an institute.  I think that's it.  I mean some of
13    the hospitals like Boston Children's or others
14    obviously have an educational part of their hospital
15    but I can't say specifically.
16  Q.   Can you identify for me the people
17    involved in offering to sell VCI's products using
18    the VGo mark?
19  A.   Can you repeat that question?
20  Q.   Sure.  I just want to know who at VCI are
21    involved in selling VCI's products.  Do you have a
22    sales director?
23  A.   Yes.
24  Q.   What's his name?
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 1  A.   Bern Terry.
 2  Q.   Did Mr. Terry come to the company
 3    recently?
 4  A.   About a year, year and a half ago.
 5  Q.   Do you know what Mr. Terry's background
 6    was before he came to the company?
 7  A.   He was doing something with elder care up
 8    in Vermont but I don't recall whether he was
 9    consulting or anything.
10  Q.   You don't recall whether Mr. Terry had a
11    particular area of expertise in sales before he
12    joined VCI?
13  A.   He had a history of sales.  He had done
14    some sales for PERS which is personal emergency
15    response systems.  Like the company that's I've
16    fallen and I can't get up, the old lady.  I don't
17    remember the name.  A little pendant thing.  He has
18    done sales for them.
19  Q.   When you say that Mr. Terry had experience
20    in elder care, do you consider that health care
21    experience?
22  A.   I think that was what he was doing.  Yes I
23    guess.
24  Q.   Are you aware of any customers who
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 1    purchased products from both VCI and Valeritas?
 2  A.   No.  I'm not sure why they would buy.  I
 3    don't know enough about Valeritas products.
 4  Q.   What do you know about Valeritas's
 5    products?
 6  A.   Only what you guys have sent, some
 7    diabetic thing that patients wear or something.
 8  Q.   Can you describe for me how doctors use
 9    VCI's products in connection with providing medical
10    services to patients?
11  A.   So it's a communications device.  It just
12    allows them if the robot is in the hospital and they
13    are away, they can call in and visit with other
14    doctors or patients from that location.  If they
15    can't get to a rural clinic, it could be in the
16    rural clinic.  It could be in an elder care facility
17    where they drive up and down and go visit a patient
18    to say hello.  It could be even in a patient's home.
19    The doctor could from the hospital make essentially
20    a house call by visiting the patient.
21  Q.   Are you aware of whether any of VCI's
22    products are currently located in the homes of
23    patients?
24  A.   That would be through a hospital but I
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 1    believe some of the hospitals are doing that
 2    deployment, yes.
 3  Q.   Can you give me some examples of hospitals
 4    using that type of deployment?
 5  A.   So Boston Children's.
 6  Q.   Does VCI have any plans to incorporate
 7    diagnostic equipment on its products?
 8  A.   Not at the current time.
 9  Q.   Is that something that VCI envisions for
10    the future?
11  A.   If the market demands it, we would look at
12    that.
13  Q.   So would one example be diagnostic
14    equipment to test a patient's blood sugar level?
15  A.   If that's something that's a remote
16    diagnostic capability that people demand and that
17    makes sense, that's certainly something that we
18    would evaluate.
19  Q.   Is that something that VCI has ever
20    discussed or considered?
21  A.   Not currently.
22  Q.   Has VCI ever discussed internally
23    incorporating diabetes test equipment on its
24    products?
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 1  A.   No.
 2  Q.   Has VCI ever discussed or considered
 3    incorporating any sort of blood testing equipment on
 4    its products?
 5  A.   No.
 6  Q.   Do any of VCI's competitors have
 7    diagnostic equipment imbedded or on their products?
 8  A.   What do you mean by diagnostic equipment?
 9  Q.   Sure.  Are any of VCI's competitors
10    including on their products any sort of medical test
11    equipment that would assist a doctor or medical
12    professional in diagnosing or treating a patient
13    remotely?
14  A.   Not that I'm aware of.  One of our
15    competitors they are much more targeted in OR.
16    Their unit costs $120,000.  I think they have more
17    features but we don't really compete against them at
18    that price point.
19  Q.   Does VCI currently attend trade shows to
20    market is products?
21  A.   Yes.
22  Q.   Which trade shows?
23  A.   We have attended Infocomm in the past.  We
24    attended recently an educational show in San
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 1    Antonio.  We do ATA.  We attend.
 2  Q.   What is ATA?
 3  A.   American Telemedicine Association.  Those
 4    types of shows.
 5  Q.   Can you tell me all the ATA trade shows
 6    that VCI has attended?
 7  A.   It's an annual show so I think we've been
 8    for the last two or three years.
 9  Q.   Would you agree that that's a health care
10    consumer show?
11  A.   No.
12  Q.   How would you describe it?
13  A.   It's a trade show targeted for health
14    care.
15  Q.   Thank you.  Does VCI attend any other
16    trade shows targeted towards health care?
17  A.   We did TEDMed once.
18  Q.   What is TEDMed?
19  A.   TEDMed.  It's the TED shows.  You know the
20    TED shows?
21  Q.   I don't.  Do you mind explaining?
22  A.   They are a very popular technology show
23    and TEDMed is their medical thing but it's
24    futuristic technology.
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 1  Q.   Any others besides ATA and TEDMed?
 2  A.   I'm sure we do some smaller ones but I
 3    can't think of anything.  I think we have done --
 4    no.  We spoke.  We didn't exhibit there.  I'm trying
 5    to think.  No, not that I can -- we did speak at
 6    AFLA, at American Federation -- I can't remember.
 7    There's some little shows that we do and we talk at
 8    a number of shows, too.  Those are the biggest shows
 9    that I mentioned.
10  Q.   What are the ways -- let me just ask you a
11    preliminary question.  Does VCI promote its product
12    to the health care industry?
13  A.   Yes.
14  Q.   What are the ways that VCI promotes its
15    products to the health care industry?
16  A.   So primarily we do direct mail or direct
17    calls.  We'll target the chief information officer,
18    the IT department, maybe the chief innovation
19    officer of health care institutions.
20  Q.   How do you obtain sales leads or contact
21    information in order to conduct direct mailing?
22  A.   We purchase lists.
23  Q.   Who do you purchase them from?
24  A.   List selling companies.
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 1  Q.   Have you been doing that each year from
 2    2010 until the present?
 3  A.   No.  We have done that more recently.
 4  Q.   Did you do it in 2012?
 5  A.   Yes.
 6  Q.   And 2011?
 7  A.   I'm not sure we purchased a list in 2011.
 8  Q.   And did you purchase a list in 2013?
 9  A.   I don't think so yet.
10  Q.   But you're sure that VCI purchased a list
11    of potential customers in the health care industry?
12  A.   In 2012.
13  Q.   In 2012?
14  A.   Yes.
15  Q.   And when is the last time you saw that
16    list?
17  A.   Actually, I don't think I ever looked at
18    the list myself.
19  Q.   Who is responsible for maintaining the
20    list at the company?  Who has the list?
21  A.   Ned Semonite purchased the list.  It
22    depends on the list.  Some lists they will do the
23    direct mailing for you so you don't actually get the
24    lists.  That way they can remain their contacts.
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 1    They will do mailings so we will submit the mailings
 2    and then if they respond, then we'll get the name
 3    but, otherwise, we might not have the name.  If they
 4    respond, we maintain the name in our database and do
 5    follow-up mailings that way.
 6        MR. PATEL: Counsel, can we take a
 7    break when you get to a good stopping point?
 8        MR. CONNOLLY: We can take a break
 9    whenever you want.  Let's take a break.
10        (A break was taken.)
11  Q.   Mr. Ryden, before the break we were
12    discussing or I was asking you questions and you
13    were answering questions about how VCI markets and
14    promotes its product.
15  A.   Yes.
16  Q.   And we were specifically talking about
17    direct mail as being one way in which VCI markets
18    and promotes its products.  Do you recall that?
19  A.   Yes.
20  Q.   And you testified that in 2012 VCI
21    purchased a list of potential customers?
22  A.   Yes.
23  Q.   In the health care field?
24  A.   Yes.

Page 63

 1  Q.   And you were describing to me how VCI uses
 2    or used the list.  Do you recall that?
 3  A.   Yes.  Correct.
 4  Q.   Does VCI physically possess a list of
 5    potential customers that it purchased in 2012?
 6  A.   No.  I believe that we had access to the
 7    names only to do e-mails.  They would do the e-mails
 8    for us, the e-mail blasts so I don't believe we
 9    actually have the list of names.
10  Q.   Please tell me who at VCI had access to
11    the list of names of potential customers.
12  A.   I don't think anybody did.  We buy lists
13    but you don't actually get the names.  They'll do
14    the mailings and then obviously your job is to get
15    them to respond so that you get their names.
16  Q.   How does VCI determine who it wants to
17    mail things to directly, advertising and promotion
18    materials?
19  A.   So we'll tell the list companies what we
20    are looking for in this case someone in the IT
21    department, someone who buys videoconferencing
22    equipment for the hospital, that type of thing.
23  Q.   And who are we talking about that VCI is
24    dealing with?  Is it a vendor?
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 1  A.   Yes.  Third party.
 2  Q.   Who is it?
 3  A.   I don't recall the name.
 4  Q.   Is it a company?
 5  A.   Yes.
 6  Q.   In the direct mail business?
 7  A.   Yes.
 8  Q.   But they specialize in direct mail towards
 9    health care?
10  A.   I'm not sure.
11  Q.   Who at the company would know who they
12    are?
13  A.   Ned would know the name of the company.
14  Q.   And I just want to try figure out how you
15    conduct direct mailings to specific potential
16    customers.  Do you do that?
17  A.   Do we mail directly to customers?
18  Q.   No.  How do you decide which potential
19    customers are on the list, the mailing list?
20        MR. PATEL: Objection.  Vague.
21  A.   I don't understand your question.  Sorry.
22  Q.   Let me try to do a better job for you.
23    One of the ways in which VCI promotes and markets
24    its product is through direct mail; is that correct?
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 1  A.   Yes.
 2  Q.   And VCI uses a third party who you can't
 3    identify to assist with its direct mail promotions;
 4    is that correct?
 5  A.   Correct.
 6  Q.   And the third party provides the direct
 7    mail services but doesn't provide you with a list of
 8    specific potential customers; is that correct?
 9  A.   Correct.
10  Q.   And so the third party service provider is
11    VCI telling it to send it to a specific type of
12    customer?
13  A.   Yes.
14  Q.   And what instructions or directions does
15    VCI provide to the third party direct mail service
16    provider?
17  A.   So again, we tell them the type of
18    customer that we are interested in so the chief
19    informational officer, someone in the IT department,
20    director of IT, someone in videoconferencing
21    services, that type of thing.  We ask them to sort
22    for those names.  In general they'll tell you, oh,
23    we have, you know, 50,000 health care names.  Well,
24    we want the director of IT.  Oh, we have 12,000 of
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 1    those names.  Then give us those and then we are
 2    charged based on the number of names that meet our
 3    criteria.
 4  Q.   Those titles that you identified or titles
 5    of employees that you identified, they're at
 6    specific companies or employers; right?
 7  A.   Correct.
 8  Q.   And do you identify to the third party
 9    vendor any specific potential customers you want to
10    contact?  Any specific?
11  A.   No.
12  Q.   What directions or instructions has VCI
13    provided to the third party vendor with respect to
14    health care markets or customers?
15  A.   Exactly what I said before.  We ask for
16    lists specifically targeted to the customers we're
17    going after within the health care market.
18    Sometimes we'll give them size of hospital or
19    something like that but generally we're not
20    particularly -- you know, most hospitals are large
21    enough to buy our type of product so we're really
22    looking for someone in the department that handles
23    this type of technology.
24  Q.   In the past has VCI through its direct
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 1    mail service provider only conducted direct mail
 2    promotions to hospitals in the health care field?
 3  A.   I don't think we limit it to hospitals.
 4  Q.   I want to know what other types of health
 5    care providers besides hospitals have been targeted
 6    in your direct mail promotions.
 7  A.   Well, when the direct mail company offers
 8    a health care list, I'm not sure who is on that
 9    health care list.  Again, we're not specific.
10  Q.   What types of health care venues besides
11    hospitals are on the list?
12  A.   I don't know.
13  Q.   So VCI doesn't know when it directs its
14    third party vendor to conduct direct mailings, VCI
15    doesn't know who it's sending those direct mail
16    promotions to?
17  A.   In the case of a promotion we did.  Some
18    companies you can buy the name and they will send
19    you the names.  Other companies it depends on the
20    quality of the names.  The ones that retain the
21    names are generally higher quality because they
22    control the list.
23  Q.   Has VCI ever received a list of names of
24    potential customers from a third party in order to
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 1    conduct direct mail?
 2  A.   When we go to trade shows, you will get a
 3    list of attendees at a trade show so sometimes we'll
 4    take that list.
 5  Q.   My question is a little different though.
 6    Has VCI ever purchased from a third party a list of
 7    potential customers in order to conduct direct mail
 8    promotions?
 9  A.   Yes.
10  Q.   And does VCI currently possess a list of
11    potential customers that it purchased from a third
12    party?
13  A.   No.
14  Q.   How do you know that VCI purchased a list
15    of specific potential customers from a third party?
16  A.   Because I know we purchased the access to
17    the list.
18  Q.   Have you seen the list?
19  A.   No.
20  Q.   Has VCI ever used an advertising or
21    marketing firm or agency?
22  A.   No.
23  Q.   Earlier you identified specific resellers
24    of VCI's products in the health care industry or
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 1    field and you identified IVCI; is that correct?
 2  A.   Correct.
 3  Q.   And do you know what IVCI stands for?
 4  A.   I'm sure the VC is videoconferencing.  I
 5    don't know.
 6  Q.   But IVCI is one of the company's
 7    resellers?
 8  A.   That is correct.
 9  Q.   Do you know what percentage of sales are
10    derived from business with IVCI?
11  A.   Fairly small.
12  Q.   Do you know where IVCI is located?
13  A.   New York.
14  Q.   Where specifically in New York?
15  A.   I do not know.
16  Q.   Does VCI have in its possession any
17    documents that identify IVCI's address?
18  A.   Yes.
19  Q.   And you also identified AVISPL; is that
20    correct?
21  A.   Yes.
22  Q.   Do you know what AVISPL stands for?
23  A.   I do not.
24  Q.   Do you know where AVISPL is located?
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 1  A.   Florida.
 2  Q.   And do you know where in Florida?
 3  A.   No.
 4  Q.   Does VCI have records that indicate
 5    AVISPL's address in Florida?
 6  A.   Yes.
 7  Q.   You identified SKC; is that correct?
 8  A.   Yes.
 9  Q.   Do you know what percentage of VCI's sales
10    are derived from its business relationship with SKC?
11  A.   Small.
12  Q.   And do you know what percentage of VCI's
13    business is derived from its business relationship
14    with AVISPL in Florida?
15  A.   Small.
16  Q.   What percentage of VCI's sales are derived
17    from selling through resellers?
18  A.   Currently probably less than ten percent.
19    Ten to 20 percent from all the resellers.
20  Q.   What are the other ways the company sells
21    its products?
22  A.   Direct sales.
23  Q.   Any retail sales?
24  A.   No.
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 1  Q.   What about online sales?
 2  A.   No.
 3  Q.   Has the company sold any of its products
 4    at trade or consumer shows?
 5  A.   No.
 6  Q.   Other than the direct sellers that you
 7    identified, IVCI, AVISPL and SKC, can you identify
 8    any other resellers of VCI's products?
 9  A.   There is RoData and Providea.
10  Q.   Is Providea P-R-O-V-I-D-E-A?
11  A.   I think it's probably E-A.
12  Q.   Do you know what percentage of VCI's
13    current business is derived from its business
14    relationship with RoData?
15  A.   Small.
16  Q.   Do you know where RoData is located?
17  A.   Pennsylvania.
18  Q.   And Providea same question.  Do you know
19    what percentage of VCI's business is derived from
20    its relationship with Providea?
21  A.   Small.
22  Q.   Do you know where Providea is located?
23  A.   California.
24  Q.   Does the company have business records
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 1    that identify the address of RoData and Providea?
 2  A.   Yes, and Verizon.  I don't want to forget
 3    Verizon.
 4  Q.   Is Verizon a reseller of VCI's products?
 5  A.   No.  They're a -- I can't remember the
 6    official term of what they call the relationship.
 7    So they don't take title but they help promote the
 8    product.
 9  Q.   Can you describe for me how Verizon helps
10    promote VCI's products?
11  A.   Verizon has 1200 salespeople.  They are
12    aware of the product and if they come across a
13    customer that they feel might be interested in our
14    type of product, they will tell them about it.
15  Q.   Has VCI made any sales as a result of its
16    business relationship with Verizon to health care
17    customers?
18  A.   We don't track the sales by Verizon so I
19    would say yes.  I believe that some are but I can't
20    say for certain which ones are if they were indeed
21    as a result of directly Verizon sales or
22    introduction from Verizon's advertising or we made
23    the call directly.
24  Q.   So you can't identify any specific
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 1    customers in the health care industry that VCI has
 2    obtained as a result of its relationship with
 3    Verizon?
 4  A.   No.
 5  Q.   Just briefly going back to the
 6    collaborative process that you described between VCI
 7    and Doug Geer in terms of developing the VCI's logo
 8    or mark as it is identified on Exhibit 2, is it fair
 9    to say that VCI told Mr. Geer what it wanted its
10    logo to look like?
11  A.   No.
12  Q.   Why is it not fair to say that?
13  A.   We gave general indications of what we
14    would like but we didn't indicate what the design
15    should be.
16  Q.   Does VCI have plans to attend any trade or
17    consumer shows that are targeted towards the health
18    care field or industry?
19  A.   Forever in the future?  Can you put a --
20    define that?  Yes.  Sorry.  Yes.
21  Q.   I'm just looking for specific plans so
22    not -- strike that.  Which consumer shows or trade
23    shows that are specifically targeted towards the
24    health care field does VCI have plans to attend?
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 1  A.   We do not attend any consumer shows.
 2  Q.   How about trade shows?
 3  A.   We will look at trade shows as they come
 4    up on the schedule.
 5  Q.   I just want to know about current plans
 6    that the company has to attend.  Does VCI have
 7    current plans to attend trade shows that are
 8    targeted towards the health care field in 2013?
 9  A.   For the remainder of 2013?
10  Q.   Yes.
11  A.   I do not believe so.
12  Q.   What about 2014?
13  A.   I would assume we would go ATA again.  We
14    have not made that decision.
15  Q.   What percentage of VCI's sales in 2012
16    were derived from its direct selling activities?
17  A.   Probably about 80 percent.
18  Q.   Is that percentage, 80 percent, is that
19    true with respect to the health care field?
20        MR. PATEL: Objection.  Vague.
21  Q.   In 2012 what percentage of VCI's sales to
22    health care customers were derived from direct
23    selling?
24  A.   Probably 20 percent.
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 1  Q.   And for health care customers what
 2    percentage of sales in 2012 were derived by VCI from
 3    other types of selling activities?
 4        MR. PATEL: Objection.  Vague.
 5  A.   Can you rephrase that question?
 6  Q.   In 2012 VCI's sales to health care
 7    customers as a result of direct sales was 20
 8    percent?
 9  A.   Correct.
10  Q.   And how did VCI obtain the other 80
11    percent of sales in 2012 to health are customers?
12  A.   I'm sorry.  Repeat that again.  I think
13    either you or I misunderstood something there.
14  Q.   Let me try to do this again.  I just want
15    to understand how VCI obtained sales from health
16    care customers and what percentage of those sales.
17    So in 2012 what percentage of VCI's sales to health
18    care customers came from direct selling?
19  A.   Eighty percent.
20  Q.   Is it your testimony here on behalf of VCI
21    that VCI first became aware of Valeritas as a result
22    of this proceeding?
23  A.   Yes.
24  Q.   So VCI only became aware of Valeritas
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 1    after Valeritas filed this trademark action?
 2  A.   Yes.
 3  Q.   And the first time VCI learned of
 4    Valeritas was when it received notice of this
 5    proceeding?
 6  A.   Yes.
 7  Q.   So prior to learning of this proceeding
 8    VCI was not aware that Valeritas offered products
 9    for sale in the health care field?
10  A.   Can you repeat that question?
11  Q.   Prior to VCI's learning of this
12    proceeding, VCI was not aware that Valeritas offered
13    products for sale in health care?
14  A.   Correct.
15  Q.   Prior to adopting the VGo logo identified
16    on Exhibit No. 2, did VCI undertake any research
17    regarding availability of the mark and logo?
18  A.   Yes.
19  Q.   And what research did VCI undertake before
20    adopting the mark depicted to Exhibit 2?
21  A.   VGo asked its counsel to inform us of the
22    availability of the mark.
23  Q.   Who at VCI knew about the results of that
24    search activity?
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 1  A.   I did.
 2  Q.   Anybody else at the company?
 3  A.   I'm sure I told Ned.
 4  Q.   Did the company receive reports concerning
 5    the research that its counsel undertook on its
 6    behalf?
 7  A.   Yes.
 8  Q.   And did Mr. Semonite view those reports?
 9  A.   I'm not sure.
10  Q.   Did you review those reports?
11  A.   Yes.
12  Q.   Did Valeritas appear in those search
13    results?
14  A.   I don't recall.
15  Q.   Earlier you testified you only became
16    aware of Valeritas after the filing of this
17    proceeding; right?
18  A.   Correct.
19  Q.   So prior to learning of this proceeding
20    you were not aware of Valeritas; right?
21  A.   Correct.
22  Q.   After receiving the search results, did
23    VCI consider whether its desired mark and logo would
24    be confusingly similar to others, other marks and
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 1    logos?
 2  A.   Yes.
 3  Q.   And which marks or logos did VCI consider
 4    when it evaluated whether its desired mark would be
 5    confusingly similar to others?
 6  A.   We got the report and asked advice of
 7    counsel and we proceeded with our mark.
 8  Q.   Before making the decision to proceed on
 9    adopting the mark as you have described, what
10    internal discussions, if any, took place about the
11    similarity of VGo's desired marks with other marks?
12        MR. PATEL: To the extent the
13    internal discussions involved communications with
14    your attorneys, I instruct you not to answer.
15    Everything else you're allowed to answer.
16  Q.   I'm looking for internal discussions so
17    not where counsel was present.
18  A.   None.
19  Q.   So you never discussed with Ned Semonite
20    the results of the search reports?
21  A.   No.
22  Q.   Other than the research that you have
23    described did VCI undertake any other types of
24    studies or research pertaining to its desired mark?
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 1  A.   No.
 2  Q.   Did VCI after receiving the search results
 3    consider at that time going in a different direction
 4    and using a different logo and mark?
 5  A.   No.
 6  Q.   Does VCI advertise or promote its products
 7    using television ads?
 8  A.   No.
 9  Q.   Radio ads?
10  A.   No.
11  Q.   News print or other media?
12  A.   No.
13  Q.   Has VCI assigned the right to use the logo
14    or mark to anyone?
15  A.   No.
16  Q.   So earlier we were talking about the
17    direct mail activities that the company undertakes
18    to sell and market its products.  Is VCI aware of
19    any health care professional who treats people with
20    diabetes, is VCI aware that they received any direct
21    mail promotions?
22  A.   I'm not aware of any.
23  Q.   But you're here testifying on behalf of
24    VCI.
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 1  A.   Correct.  As far as my understanding of
 2    the company, yes.  We are not aware of any.
 3  Q.   Who is Brad Kayton, K-A-Y-T-O-N?
 4  A.   He was the CEO of the company at the time.
 5    Sorry.  In 2010.
 6  Q.   Was he CEO for VCI during the entire
 7    period of 2010?
 8  A.   No.
 9  Q.   Do you recall when Mr. Kayton stopped
10    being CEO of VCI?
11  A.   I don't recall.
12  Q.   Was it sometime in 2010?
13  A.   I think it was in 2011.
14  Q.   Was Mr. Kayton involved in any way in
15    VCI's creation or adoption of the mark or logo
16    depicted on Exhibit 2?
17  A.   He was one of the people that contributed
18    to suggestions.
19  Q.   So it was Mr. Kayton and yourself and
20    Mr. More and Mr. Root?
21  A.   And Mr. Semonite.
22  Q.   And Mr. Semonite who participated with Mr.
23    Geer in creating the VCI logo and mark?
24  A.   Yes.
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 1  Q.   Was anyone else involved besides those
 2    individuals?
 3  A.   As I mentioned, other members of the staff
 4    came in and contributed their thoughts.  I think we
 5    might have voted.  Had everybody come in and say,
 6    yeah, I like this one.  I don't like that one so,
 7    you know.
 8  Q.   Can you identify any other VCI employees
 9    who participated in that process?
10  A.   I don't remember which engineers said they
11    liked it or didn't like it.
12  Q.   Do you remember the names of the engineers
13    who worked for company in 2010?
14  A.   Yes.
15  Q.   Can you tell me what those names are?
16  A.   Jeff Muller, Barrett Wolber.
17  Q.   I'm sorry.  Jeff Muller?
18  A.   Muller.
19  Q.   Can you spell the last name, please?
20  A.   M-U-L-L-E-R.
21  Q.   And who was the second person you
22    identified?
23  A.   Barrett Wolber, W-O-L-B-E-R.  Dave
24    Johnson.  I'm sure there are other engineers.
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 1  Q.   Anyone else you can identify sitting here
 2    today as being someone involved in the process of
 3    selecting or working on VCI's mark in 2010?
 4  A.   No.
 5  Q.   Who is Peter Vickers?
 6  A.   He is our current CEO.
 7  Q.   Did he replace Mr. Kayton as CEO?
 8  A.   Yes.
 9  Q.   Do you recall when that took place?
10  A.   In the end of 2011.  September of 2011 I
11    believe.
12  Q.   Who is John Nye?
13  A.   VP of sales.
14  Q.   Does Mr. Terry report to Mr. Nye?
15  A.   No.  Mr. Nye is no longer with the
16    company.
17  Q.   Do you recall when Mr. Nye left the
18    company?
19  A.   I do not.
20  Q.   Do you know where Mr. Nye is now?
21  A.   I do not.
22  Q.   Do you know where Mr. Kayton is now?
23  A.   He's with a startup in Cambridge that does
24    like smart energy, digital thermometer type things.
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 1  Q.   Do you know where Mr. Kayton lives?
 2  A.   He lives in Holliston, Maine.
 3  Q.   Do you know where Mr. Nye lives?
 4  A.   I do not.
 5  Q.   Who is John Rodella, R-O-D-E-L-L-A?
 6  A.   I'm going to say he's CEO of RoData, one
 7    of our resellers.
 8  Q.   Where is RoData located?
 9  A.   Pennsylvania.  Just because the name
10    sounds like it.  I think that's who he is.  I'm not
11    sure.
12  Q.   You're right.  Can I ask you to take a
13    look at Exhibit No. 2 again?
14  A.   Yes.
15  Q.   And just to go back over this, Exhibit 2
16    contains on the upper part VCI's mark or logo as it
17    appears on VCI products as they're sold in the
18    marketplace; correct?
19  A.   Yes.
20  Q.   And on the bottom can you identify what is
21    depicted on the bottom portion of Exhibit 2?
22  A.   You have told me that that is the logo for
23    Valeritas.
24  Q.   Do you have any knowledge to dispute that?
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 1  A.   No.
 2  Q.   Are the two marks identical?
 3  A.   No.
 4  Q.   Is VCI's mark similar to Valeritas's mark?
 5        MR. PATEL: Objection.  Vague.
 6  A.   They both use the letters V-G-O.
 7  Q.   Are they similar in any other ways?
 8  A.   The V slants.
 9  Q.   Any other ways?
10  A.   No.
11  Q.   Do both logos or marks have a large
12    capital letter V?
13  A.   Yes.
14  Q.   Are they both -- is the capital letter V
15    followed by the word go in both of the marks?
16  A.   Yes.
17  Q.   And is the word go in smaller capital
18    letters in both the VCI mark and the Valeritas mark?
19  A.   They're both the same size so I would
20    assume that that means -- you're saying that's a
21    capital O?  I'll trust that that's correct.
22  Q.   I'm just asking you to look at Exhibit 2
23    and tell me whether it's true or not that the
24    capital letter V is followed by the word go in
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 1    smaller capital letters?
 2  A.   The capital letter V is followed by the
 3    letters G and O.
 4  Q.   Is it fair to say that both of the logos
 5    or marks depicted on Exhibit 2 have a horizontal
 6    line element in them?
 7  A.   Is that a thermometer?  It looks like a
 8    tilted thermometer.  Is that what you mean by a
 9    horizontal line?  Yes.  Then both of those are
10    horizontal.
11  Q.   Thank you.
12  A.   Can you tell me if that's a thermometer?
13  Q.   I'm asking the questions here today.
14  A.   Okay.  Sorry.
15  Q.   That's okay.  In the horizontal design
16    element that you have identified in the VCI mark is
17    there a spherical shape on the right-hand side of
18    the horizontal design?
19  A.   Yes.
20  Q.   And on the Valeritas mark is there also a
21    spherical element at the right-hand side of the
22    horizontal mark?
23  A.   It's incorporated in the mark.
24  Q.   But both have a spherical element to the
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 1    horizontal mark; right?
 2  A.   Well, theirs is incorporated and on ours
 3    it's separate but yes.  There's some spherical
 4    element to that.
 5  Q.   Is it fair to say that both of the marks
 6    depicted on Exhibit 2 are similar?
 7        MR. PATEL: Objection.  Vague.
 8  A.   No.
 9  Q.   And why is it not fair to say that they're
10    both similar?
11  A.   Because this one is for disposable
12    insulin.  I'm sorry.  The lower one is for disposal
13    insulin delivery something.  I guess it's system.
14  Q.   So other than the text underneath
15    Valeritas's logo or mark, how else are they
16    different?
17  A.   Well, it's in lime green the letters and
18    then it's got that thermometer thing.
19  Q.   Just so the record is clear you're
20    pointing to the --
21  A.   I'm sorry.  I'm pointing to the lower one.
22  Q.   And that's the Valeritas mark; right?
23  A.   Yes.
24  Q.   Do you think a person could mistake the
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 1    two marks?
 2  A.   No.
 3  Q.   Do you think a person would think that the
 4    two marks identify the same company?
 5  A.   No.
 6  Q.   Why not?
 7  A.   Because they are different.
 8  Q.   They are different in the ways you
 9    described earlier?
10  A.   Yes.
11  Q.   Have any doctors confused VCI with
12    Valeritas?
13  A.   The only one I'm aware of is the one that
14    Valeritas informed us and I believe there's a doctor
15    that they have hired to do trials and he has
16    confused the two or said he has confused the two.  I
17    don't know him personally.
18  Q.   And the doctor that you described, VCI
19    learned of that through this proceeding; right?
20  A.   Correct.
21  Q.   VCI did not learn of that independent of
22    this proceeding?
23  A.   Correct.
24  Q.   Have any patients confused the two marks
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 1    depicted on Exhibit 2?
 2  A.   No.
 3  Q.   Have any members of a hospital staff
 4    confused the two marks depicted on Exhibit 2?
 5  A.   No.
 6  Q.   Have any buyers of VCI's products confused
 7    the two marks depicted on Exhibit 2?
 8  A.   No.
 9  Q.   How about IT directors at hospitals?  Is
10    VCI aware of any IT director or individual who
11    purchases VCI's products on behalf of hospitals that
12    has confused VCI with Valeritas?
13  A.   No.
14  Q.   Have any purchasers of VCI's products
15    indicated that they believe Valeritas and VCI are
16    connected in some way?
17  A.   No.
18  Q.   Is VCI aware of any instance where a
19    person confused or mistook VCI's product with a
20    Valeritas product?
21  A.   No.
22  Q.   Has VCI ever received communications from
23    any person that were intended for Valeritas?
24  A.   No.
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 1  Q.   Has VCI ever been contacted by any person
 2    thinking VCI was Valeritas or the source of any
 3    Valeritas product or service?
 4  A.   No.
 5  Q.   Has VCI ever marketed or sold any product
 6    to the Florida Hospital Diabetes Institute?
 7  A.   We sold product to Florida Hospital.  I do
 8    not believe it's the diabetes institute.  I'm not
 9    sure if those two are related.
10  Q.   But VCI has sold products to the Florida
11    Hospital?
12  A.   Yes.
13  Q.   Do you know what the Sanford Burnham
14    Translational Research Institute is?
15  A.   No.
16  Q.   Is that a customer of VCI?
17  A.   Can you repeat the name?
18  Q.   Sure.  Sanford Burnham Translational
19    Research Institute.
20  A.   No.
21  Q.   Does VCI market or promote its products
22    through phone calls?
23  A.   Yes.
24  Q.   Does it conduct those marketing phone
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 1    calls internally or does it use a third party?
 2  A.   We have used a third party.  We primarily
 3    do it internally now.
 4  Q.   On the occasions VCI used a third party to
 5    conduct phone marketing, can you tell me the name or
 6    names of the vendor used?
 7  A.   There was a local vendor.  I don't recall
 8    the name.
 9  Q.   So a company in Nashua, New Hampshire?
10  A.   Nashua I believe.
11  Q.   Would VCI have any records that identify
12    the vendor that was used?
13  A.   Yes.
14  Q.   Can you describe for me how VCI has
15    conducted phone marketing, how does it do it?  How
16    do you do it?
17  A.   We call the customers.  So we solicit
18    customers that we think might be interested in the
19    product.  We research.  We find maybe a major
20    hospital and try to determine who is in the IT
21    department that we could, you know, make a call to.
22  Q.   So does VCI use publicly available contact
23    information in order to conduct its phone marketing?
24  A.   Yes.
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 1  Q.   Does VCI use any contact lists purchased
 2    from a third party to conduct its phone marketing?
 3  A.   No.
 4  Q.   Who at the company conducts phone
 5    marketing on behalf of VCI to health care potential
 6    clients?
 7  A.   Bern Terry.
 8  Q.   Anyone else?
 9  A.   Primarily Bern.  Tom Thornton handles
10    mostly education but might do some health care.
11  Q.   Does VCI know whether Mr. Thornton has
12    contacted any health care providers that provide
13    services to patients with diabetes in the context of
14    VCI's phone marketing campaign?
15  A.   I would assume a lot of hospitals provide
16    as part of their thing diabetes.
17  Q.   Let me try to give you a more specific
18    question.  Is VCI aware of Mr. Terry contacting any
19    health care providers that specialize in the
20    treatment of patients with diabetes?
21  A.   I think there's one.  I think maybe yes to
22    one.
23  Q.   Which one is that?
24  A.   I knew you were going to ask me that.  I
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 1    don't know.
 2  Q.   So why do you believe sitting here today
 3    that Mr. Terry has contacted on behalf of VCI a
 4    health care provider that specializes in the
 5    treatment of patients with diabetes?
 6  A.   I think he was trying to determine which
 7    customers might be interested in the product, would
 8    contact all of them, you know, all the major
 9    departments in terms of trying to determine what IT
10    and supporting the IT folks where they could
11    potentially find doctors who might use this type of
12    product in their communications so I think it's just
13    more educational rather than --
14  Q.   What information would Mr. Terry provide
15    to a health care provider who specializes in the
16    treatment of patients with diabetes to sell the
17    product or inform them that they may be interested
18    in purchasing the product?
19        MR. PATEL: Objection.  Compound,
20    vague.
21  A.   They ask them if they use
22    videoconferencing equipment, tell them this is a
23    mobile type of videoconferencing equipment and find
24    out their communication methods.
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 1  Q.   With patients?
 2  A.   It doesn't have to be with patients.
 3    Within the hospital or, you know, are you remote, do
 4    you travel, how do you make -- you know, essentially
 5    how do you make your calls, how do you run your
 6    business.  Really has nothing to do with the
 7    services they provide so it doesn't really matter
 8    what kind of doctor they are.  It's really do they
 9    do remote visits or do they have patients who are in
10    multiple clinics, would they like to be in different
11    clinics at different times.  So really, as I said,
12    it has little to do with the type of doctor they
13    are.  It more has to do with the type of style or
14    the type of practice they're in.
15  Q.   What information does VCI provide to
16    doctors or health care providers as a way to promote
17    VCI's products and get physicians to purchase their
18    products?  What does VCI tell doctors about what it
19    can do for their practices?
20  A.   Well, we provide them the materials, tell
21    them how to extend their communications or extend
22    their capability through mobile communications.
23  Q.   Does VCI convey to health care providers
24    any information about how VCI products can help them
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 1    service their patients?
 2  A.   In terms of how to communicate, yes.  How
 3    to be able to do two-way audiovisual communication.
 4  Q.   Does VCI market or promote any particular
 5    advantages of its products to physicians?
 6  A.   Just the ability to be remote and to
 7    extend that communication reach.
 8  Q.   So it's no different than a phone call?
 9  A.   It's no different than a phone call.
10  Q.   So VCI products don't provide physicians
11    with any particular advantages as compared with a
12    phone call?
13  A.   Well, that's putting words in my mouth.
14    No.  I mean there's a lot of benefits to the
15    product, the ability to be able to remote control
16    that device and go in and visit, you know, go to a
17    conference room or a lab or something like that,
18    remotely be able to do that.  It's much more than a
19    phone.  You can't do that with a phone.
20  Q.   So why is VCI's product advantageous to
21    physicians?
22  A.   So if physicians can't be in -- if they're
23    pulled in many different directions.  If they want
24    to be in two places at once, our product allows them
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 1    to do that, to physically be in maybe a rural
 2    clinic, to be in an office, to be in an elder care
 3    facility, to be in a lab when they're not there.
 4    Maybe they're in one location but really want to be
 5    at that separate location.  It gives them that
 6    ability.
 7  Q.   Do VCI products have any particular
 8    advantages that VCI uses to market its products as
 9    compared to say Skype or videoconferencing?
10  A.   Yes.  So the mobility is the key there,
11    the differentiator between Skype.  So in Skype you
12    can be in that remote location or videoconferencing
13    but you're not mobile.  You're stuck to wherever
14    that location of that PC or screen is as opposed to
15    our product.  You can be where you need to be.  You
16    can go where you need to go.
17  Q.   And other than what you have described
18    does VCI tell physicians of any other types of
19    advantages to the use of its product over other more
20    traditional types of teleconferencing equipment?
21  A.   No.  Those are the highlights.
22  Q.   What about the look of the unit?  Does VCI
23    convey to physicians that the look of its products
24    provide certain advantages to physicians in their
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 1    practices?
 2  A.   We do explain that the look is not -- when
 3    people think of robots, they think of something
 4    they've seen in a movie or something like that.  So
 5    we do tell them about the look of the product, that
 6    it is very pleasing to have in an office.
 7  Q.   Is there any reason why the product has a
 8    particular height?
 9  A.   Yes.  It's 48 inches tall at the camera
10    height and that's a very comfortable height for
11    where you're sitting or standing.  The camera pivots
12    so you can look up and down but it's not too big and
13    intimidating and it's a comfortable height and it
14    moves nicely.
15  Q.   Are those elements that you have just
16    described to me conveyed by VCI to physician
17    customers and potential physician customers as
18    advantages to using VCI's products?
19  A.   The size of the product, yes.
20  Q.   What about the look of the product, how
21    the product presents to a patient?
22  A.   Yes.
23        MR. CONNOLLY: It's almost
24    12 o'clock.  I think this is a good time to stop for

Min-U-Script® Jones Reporting Company
617-451-8900

(24) Pages 93 - 96



Valeritas v.
VGo Communications

VGo Communications by thomas Ryden
June 24, 2013

Page 97

 1    a lunch break.  Can we go off the record?
 2        (A break was taken for lunch.)
 3  Q.   Could you please turn to Page 3 of
 4    Exhibit 1?
 5  A.   Okay.
 6  Q.   Do you recognize Page 3 of Exhibit 1?
 7  A.   It is our VGo trademark, the form from the
 8    patent office.
 9  Q.   Is it accurate for me to state that Page 3
10    of Exhibit 1 is VCI's trademark registration
11    certificate?
12  A.   Sure.  Yes.
13  Q.   Can you please turn to Page 26 of
14    Exhibit 1?
15  A.   Yes.
16  Q.   In early 2010 did VCI consider whether or
17    not to use the letters V-I-D-G-O as its trademark
18    logo?
19  A.   Certainly it looks like that.  I don't
20    recall that but maybe we did because the search is
21    on that.
22  Q.   Just putting aside the documents, just
23    from your memory did VCI at any time consider using
24    Vidgo as its trademark or logo?
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 1  A.   We looked at a number of different
 2    combinations of letters and words and so forth so we
 3    could have.
 4  Q.   So there was Ego; right?
 5  A.   There was Ego, yes.
 6  Q.   And was there Vidgo as well?
 7  A.   There could have been.
 8  Q.   You don't know?
 9  A.   I don't know.  It did not -- we never --
10    so with Ego we had developed a logo and so forth.  I
11    don't recall any logo or any work done around that
12    name so we didn't get very far if we did look to use
13    that name.
14  Q.   Thank you.  Sitting here today can you
15    recall any other names that VCI considered?
16  A.   No.  I mentioned we looked at other
17    letters in the alphabet and so forth so I know we
18    looked at other combinations before we settled on
19    VGo.
20  Q.   Prior to March 1, 2012 was VCI focused on
21    health care as a market?
22  A.   No.
23  Q.   In 2012 was VCI focused on health care as
24    a market?
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 1  A.   It was one of the markets we were going
 2    after, yes.
 3  Q.   Does VCI consider the health care market
 4    to be divided into segments?
 5  A.   Yes.
 6  Q.   What are the segments?
 7  A.   We determine it based on the applications
 8    of our product so within the market themselves I
 9    think other people will find different ways to
10    segment it.  Health care itself is such a broad term
11    but we look specifically on applications so we
12    divide it more into remote visits, different ways
13    that the product can be used from our perspective.
14  Q.   So internally does VCI divide the health
15    care market into segments --
16  A.   Yes.
17  Q.   -- for purposes of marketing and promoting
18    its products?
19  A.   For purposes of discussion, yes.
20  Q.   And what specifically are the segments?
21  A.   The different applications so whether we
22    do remote visits.  So as an example having family
23    members visit in a hospital is different than having
24    a doctor have a product in a hospital or go to a
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 1    rural clinic.  It's a different user, different
 2    application.
 3  Q.   So is remote visits one of the segments
 4    that VCI divides the health care market into?
 5  A.   Right.  Yes.
 6  Q.   So are there others?
 7  A.   Yes, although I don't think we have nice
 8    names for them but in terms of the way we discuss it
 9    more, as I said, on the applications.
10  Q.   Can you tell me the names?
11  A.   So we have the application of where the
12    doctor is in hospitals so a doctor visiting within a
13    hospital.  Maybe a doctor -- we also look at doctors
14    visiting other locations so rural clinics and then
15    elder care facilities would fall into that and then
16    we look at applications where it would be used with
17    a patient so visiting in a patient's home.
18  Q.   So have you identified the following as
19    targeted segments of the health care market, remote
20    visits, doctors visiting patients in hospitals,
21    doctors visiting remote clinics and patients using
22    VCI's products at home?
23        MR. PATEL: Objection.  Compound.
24  A.   No.
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 1  Q.   All I want to do is understand how VCI
 2    identifies the segments it has identified in the
 3    health care market.
 4  A.   Right.  You have stated the last one
 5    incorrectly.  So doctors using it in the patient's
 6    home.  You said patients using it.  Patients don't
 7    use the product.
 8  Q.   So doctors using VCI's products in the
 9    patient's home?
10  A.   Right.
11  Q.   Did I get the other ones right?
12  A.   I think so.
13  Q.   All right.  Just so I have a complete
14    listing.
15  A.   Yes.
16  Q.   Does VCI identify the follows segments of
17    the health care market, remote visits; is that
18    correct?
19  A.   Correct.
20  Q.   And is the second one doctors using VCI's
21    products in the hospitals?
22  A.   Correct.
23  Q.   And is the third one remote clinics?
24  A.   Doctors using it in, yes.
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 1  Q.   Doctors using VCI's products in remote
 2    clinics?
 3  A.   Yes.
 4  Q.   And the fourth one was doctors using VCI's
 5    products in the patient's home?
 6  A.   Correct.  Although the numbering means --
 7    there's no numbering or ranking as you have ranked
 8    it.
 9  Q.   It is just for purposes of identifying it
10    here today.  I agree.  Other than those we have just
11    mentioned, are there others?
12  A.   Well, when you said rural clinics, I
13    talked about elder care and other facilities so
14    other potential facilities that they could be in.
15  Q.   What are some of the other potential
16    facilities that they could be in?
17  A.   Elder care facilities, assisted living
18    facilities, something like that.
19  Q.   Any others?
20  A.   I think that basically, you know, between
21    the remote clinics and that, I think that covers it.
22  Q.   In 2012 was VCI expanding its business in
23    those segments that we have just discussed?
24  A.   Yes.
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 1  Q.   But earlier I asked you whether VCI had a
 2    health care focus in 2012 and I think you answered
 3    in the negative; am I misstating your testimony?
 4  A.   If you read back the question, I think you
 5    asked it slightly differently so we have had a focus
 6    on health care in 2012, not for the entire year.  It
 7    was more something that was developed towards the
 8    end of the year.
 9  Q.   Was your earlier testimony that VCI does
10    not attend any consumer shows; is that correct?
11  A.   Correct.
12  Q.   In the past has VCI attended any consumer
13    shows?
14  A.   We have been in partners' booths.  We have
15    not had a booth.  So Verizon for instance.  Verizon
16    goes to the Consumer Electronics Show.  Again,
17    that's not -- although it's called Consumer
18    Electronics Shows, it's actually not targeted at
19    consumers.  It's targeted at resellers and so forth.
20    We were in their booth so we had a product in their
21    booth.
22  Q.   So you don't consider that as VCI
23    attending the CES?
24  A.   Correct.  We weren't trying to sell
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 1    product.  We were supporting our partner.
 2  Q.   Does VCI discuss internally a goal of
 3    replacing hospital monitoring with home-based
 4    monitoring for health care patients?
 5  A.   No.
 6  Q.   Is it true that mobile robots are now
 7    being used in hundreds of hospitals nationwide as
 8    the eyes, ears and voices of doctors who can not be
 9    there in person?
10  A.   Yes.
11  Q.   So that includes mobile robot producers
12    other than VCI; correct?
13  A.   Correct.
14  Q.   Do you have an understanding as to how
15    many hospitals VCI has its robotic telepresence
16    product in?
17  A.   Probably around a hundred.
18  Q.   Can you turn to Page 268 and 269, please?
19  A.   Yes.
20  Q.   Can you tell me which of the VCI customers
21    identified here are in the field of health care?
22  A.   Sure.  So Palomar, Glendale, Montreal
23    Children's Hospital, Children's Hospital of Boston,
24    Capital Health, Florida Hospital, Intermountain
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 1    Health Care, Advanced Pediatric.  No.  Advanced
 2    Dermatology.  VTS Medical.  I think that's it.
 3  Q.   Do you know what VTS Medical Systems is?
 4  A.   I do not.
 5  Q.   Do you know what the Macy Center is?
 6  A.   I do not.  It says learning lab.  I don't
 7    know what that means.
 8  Q.   How about Capital Health?  Do you know
 9    what they do?
10  A.   I do not.
11  Q.   Do you know what a CRM is?
12  A.   Yes.
13  Q.   Can you tell me what it is?
14  A.   Relationship.  Customer relationship
15    management system.
16  Q.   Does VCI have a CRM?
17  A.   Yes.
18  Q.   Does it list VCI's customers by name?
19  A.   Yes.
20  Q.   Do you use the CRM?
21  A.   Yes.
22  Q.   Have you ever seen a customer identified
23    in the VCI CRM with the word diabetes in its name or
24    title?
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 1  A.   I don't recall.  I mentioned one before.
 2    I think there is one but I don't -- it's not --
 3  Q.   Which one did you mention before?
 4  A.   I don't remember the name.  I think I've
 5    seen it.  I don't recall the actual name so I would
 6    have to go look.
 7  Q.   You would ascertain that information by
 8    going into the CRM system and looking?
 9  A.   I would have to do a search in the system.
10  Q.   And you can print off reports from the
11    CRM; right?
12  A.   Yes.
13  Q.   I think I asked you earlier whether VCI
14    promoted its products on television.  Do you recall
15    that?
16  A.   Yes.
17  Q.   Has the VCI's robotic telepresence product
18    appeared on television?
19  A.   Numerous times.
20  Q.   Can you give me some examples?
21  A.   It's been on the Today show.  It has been
22    on a Verizon commercial that ran nationwide during a
23    lot of football names and so forth.  It has been on
24    Fox News, CNBC, CBS, ABC, most of the local
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 1    affiliates although some national coverage on those
 2    pretty much throughout the country.  I'm trying to
 3    think what else.  It has been on Bloomberg TV last
 4    week or the week before.  It's generally on TV
 5    almost every month.
 6  Q.   Bringing your attention back to early 2010
 7    when VCI was, as you testified, collaborating with
 8    Mr. Geer on the design of VCI's logo.  Do you recall
 9    whether VCI gave sort of an initial sketch or design
10    to Mr. Geer or it was the opposite, Mr. Geer
11    provided the initial sketch or design of the logo to
12    VCI?
13  A.   I believe Mr. Geer provided the initial.
14  Q.   Do you recall what it looked like?
15  A.   I do not.
16  Q.   Have you seen that design, initial design
17    at any time after 2010?
18  A.   No.
19  Q.   Can you recall any other health care
20    customers that the company VCI sold its products to
21    other than the ones you have identified previously?
22  A.   You mean the ones I just read off?
23  Q.   Yes.
24  A.   I'm sure I can think of more.  Let me

Page 108

 1    think.  Eastern Maine, Hospice of the North Shore,
 2    Atlanticare.  I don't know if I mentioned that
 3    before.  You know, there's others.  I'm sure if I --
 4    how long do you want me to spend thinking about our
 5    customer list?
 6  Q.   I just want you to do the best you can
 7    because that's why you're here today.
 8  A.   I think that's it.
 9  Q.   Do you know whether any departments in the
10    hospitals to which VCI has sold products are using
11    VCI's product in connection with the diagnosis or
12    treatment of patients with diabetes?
13        MR. PATEL: Objection.  Vague.
14  Q.   So we talked about hospitals earlier and
15    you identified that while there are a lot of
16    departments in hospitals so I'm asking you whether
17    you're aware of VCI's products being used in any
18    departments in hospitals that specialize in the
19    treatment of patients with diabetes.
20  A.   Not that I'm aware of.
21  Q.   Has VCI prepared any specific papers on
22    using its products in health care?
23  A.   Yes.
24  Q.   Can you identify that for me?
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 1  A.   We created a white paper about the use of
 2    VGo in health care.
 3  Q.   When you previously looked through Exhibit
 4    1, did you see the white paper there?
 5  A.   I think it was in there; right?  I would
 6    have to look through.  That's not the white paper.
 7    That's a shorter version.  I think there's a longer
 8    one.  I think I saw it in here.  I don't recall.  I
 9    would have to go look through all of pages but it's
10    probably in here or maybe not.  I don't know.
11  Q.   It's kind of an important point and I
12    don't see it in there.
13  A.   Okay.
14  Q.   So I'm not asking you to look through it.
15  A.   If you don't see it, then it's just a
16    longer version of this which basically it's the same
17    thing.  It's on our web site.
18        MR. CONNOLLY: The witness is
19    pointing to Page 1 and 2 of Exhibit 1.
20  Q.   And so VCI's white paper is a longer
21    version?
22  A.   It's just a couple more pages than this.
23  Q.   That's available to the public on your web
24    site?
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 1  A.   Yes.
 2  Q.   And can you tell me what additional
 3    information is in the longer version of the white
 4    paper?
 5  A.   It just talks about using the application,
 6    using it in the health care application.
 7  Q.   Anything specific?
 8  A.   No.
 9  Q.   You can't recall or you don't know?
10  A.   It's general.
11  Q.   Is patient monitoring one of the ways that
12    VCI's products can be used by health care
13    organizations?
14  A.   Can you define patient monitoring?
15  Q.   Well, does VCI use the term patient
16    monitoring as one of the ways its products can be
17    used in health care?
18  A.   Patient observation, yes.  So more
19    recently there's been more definition around what
20    patient monitoring is.
21  Q.   Okay.
22  A.   So we don't have devices that hook up to
23    it but you can absolutely view a patient through our
24    device.  So, yes, in that general term.  One of our
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 1    competitors is starting to say that you need FDA
 2    this and that for certain things so we're trying to
 3    be more careful about what the language is but
 4    that's not my area so.
 5  Q.   Earlier we talked about I'll use the term
 6    selling points.
 7  A.   Yes.
 8  Q.   That VCI uses to promote its products in
 9    health care to physicians.
10  A.   Yes.
11  Q.   Other than what we discussed previously
12    are there any other selling points that VCI makes
13    health care providers aware of?
14  A.   No.
15  Q.   What about cost containment?  Does VCI
16    promote its products to health care providers as a
17    way to save costs?
18  A.   Yes, to all our customers.
19  Q.   Can you tell me what VCI says to
20    physicians about that?
21  A.   We see it as a way because of its
22    extensive reach it allows you to be in other
23    locations.  You can lower your costs by visiting
24    patients remotely or visiting sites remotely.
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 1  Q.   Is that also important because there's a
 2    shortage of trained health care professionals?
 3  A.   I'm sure that's a reason, yes.
 4  Q.   Is that one of the reasons that VCI notes
 5    in its sales materials to health care customers?
 6  A.   That there's a shortage of doctors?
 7  Q.   Yes.
 8  A.   Well, it's a way to extend the reach of
 9    doctors so make them more efficient, yes.
10  Q.   We discussed and I asked you questions
11    earlier about Positive ID Corporation.  Do you
12    recall that?
13  A.   Yes.
14  Q.   Did Positive ID Corporation and VCI host a
15    joint demonstration of wireless health solutions at
16    ATA in 2011?
17  A.   Yes.  That's what I had mentioned before.
18  Q.   That was in Florida?
19  A.   Are you telling me or asking me?
20  Q.   I'm asking you was it in Florida?
21  A.   I don't know.
22  Q.   And do you know what Positive ID
23    Corporation's product was that was demonstrated?
24  A.   No.
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 1  Q.   Do you know what it was called?
 2  A.   No.
 3  Q.   Do you know what their product was used
 4    for?
 5  A.   No.
 6  Q.   Do you remember anything about the details
 7    of the demonstration?
 8  A.   No.
 9  Q.   Were you there?
10  A.   I was at the show.  I was not involved in
11    the demonstration.
12  Q.   Can you tell me who was involved?
13  A.   Ned Semonite.
14  Q.   Anyone else?
15  A.   I think Ashley Wells.
16  Q.   Ashley Wells is the employee you
17    identified earlier as someone who was reporting to
18    you but she is no longer with the company; correct?
19  A.   Correct.
20  Q.   Is VCI's product a videoconferencing
21    telepresence solution?
22  A.   Yes.
23  Q.   Can you describe for me the ways that
24    doctors and nurses use VCI's products to monitor
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 1    patients when they can't be there in the room with
 2    them?
 3  A.   So it's two-way audiovisual communication
 4    so if the product is there, the robot itself, the
 5    doctors can call in and communicate as if they were
 6    there.
 7  Q.   Did Mr. Semonite select VCI's mark in
 8    early 2010?
 9  A.   Yes.
10  Q.   Did he do that alone?
11  A.   Well, as mentioned before, it was a
12    collaborative.  We all agreed but in terms of the
13    final decision making it was his.
14        MR. CONNOLLY: Why don't we take ten
15    minutes and I'll see what I need to do to finish;
16    okay?
17        MR. PATEL: Okay.
18        (A break was taken.)
19  Q.   Does VCI customize its products?
20  A.   No.
21  Q.   Between 2007 and 2009 did VCI have a
22    business plan?
23  A.   Yes.
24  Q.   Was it written?
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 1  A.   Yes.
 2  Q.   And did it identify health care
 3    specifically as an important market to the company?
 4  A.   I do not believe so.
 5  Q.   In 2009 did VCI consider that health care
 6    was an important market for its products?
 7  A.   I do not believe so, no.
 8  Q.   In early 2010 did VCI consider that health
 9    care was an important market for the company?
10  A.   I believe it was just viewed as one of the
11    markets.
12  Q.   Just one of several markets?
13  A.   One of several markets.
14  Q.   As of January 2010 had VCI identified the
15    markets that it would pursue for its products?
16  A.   Yes.
17  Q.   What were they?
18  A.   So they were, as I mentioned before,
19    enterprise, which is obviously a broad topic within
20    enterprise, any type of remote communication whether
21    it's in factories or office buildings or anything
22    like that, any type of area where video
23    communications is being used so, again, we looked at
24    a lot of our resellers, what markets they were in
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 1    and determined that those markets would be
 2    applicable to us.  If they bought traditional
 3    videoconferencing equipment, they could potentially
 4    buy our equipment so that meant health care was
 5    certainly on that list.  Education was on that list
 6    but that was prior to us announcing the product and
 7    selling the product so we didn't know which ones we
 8    would get traction from.
 9  Q.   Before launching the product or selling
10    the product did you conduct any market studies
11    relating to health care specifically about the level
12    of interest for your intended product?
13  A.   No.
14  Q.   Did the company have a written business
15    plan in January 2010?
16  A.   We did not write a plan in January of
17    2010.
18  Q.   As of January 2010 did a business plan in
19    written form exist for VCI?
20  A.   I think one of the previous ones.  I'm not
21    sure it was updated.
22  Q.   Does the company have a copy of the
23    business plan that was in place in January of 2010?
24  A.   It should have.
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 1        MR. CONNOLLY: I don't have any
 2    further questions for the witness.
 3        MR. PATEL: No questions.
 4        MR. CONNOLLY: Off the record.
 5        (Whereupon, at 1:25 p.m., the
 6        deposition was concluded.)
 7    
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 1                 C E R T I F I C A T E
   
 2             I, THOMAS RYDEN, do hereby certify
   
 3  that I have read the foregoing transcript of my
   
 4  testimony, and further certify that it is a true and
   
 5  accurate record of my testimony (with the exception
   
 6  of the corrections listed below):
   
 7  Page   Line            Correction/Reason
   
 8  _____  _____  ___________________________________
   
 9  _____  _____  ___________________________________
   
10  _____  _____  ___________________________________
   
11  _____  _____  ___________________________________
   
12  _____  _____  ___________________________________
   
13  _____  _____  ___________________________________
   
14  _____  _____  ___________________________________
   
15  _____  _____  ___________________________________
   
16  _____  _____  ___________________________________
   
17  _____  _____  ___________________________________
   
18                ___________________________________
   
19                THOMAS RYDEN
   
20        Sworn and subscribed to before me this ____
   
21  day of ____________________, 2013.
   
22                  ________________________________
   
23                          Notary Public
   
24  My commission expires:
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 1                     CERTIFICATE
   
 2  Commonwealth of Massachusetts
   
 3  Suffolk ss.
   
 4 
   
 5        I, Karen A. Morgan, Certified Shorthand
   
 6  Reporter and Notary Public in and for the
   
 7  Commonwealth of Massachusetts, do hereby certify
   
 8  that THOMAS RYDEN, the witness whose deposition is
   
 9  hereinbefore set forth, was duly sworn by me and
   
10  that such deposition is a true record of the
   
11  testimony given by the witness.
   
12        I further certify that I am neither related to
   
13  or employed by any of the parties in or counsel to
   
14  this action, nor am I financially interested in the
   
15  outcome of this action.
   
16        In witness whereof, I have hereunto set my
   
17  hand this second day of July, 2013.
   
18 
   
19                          _________________________
   
20                          Karen A. Morgan
   
21                          CSR/RPR
   
22 
   
23  My commission expires:
   
24  November 5, 2015
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